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ADVERTISEMENT. 


xVs the period, at which thefe Decisions are fubmitted 
to the Faculty, is fo long pofterior to the time when 
tiie Judgments were pronounced, it is proper to explain in 
what manner this circumftance occurred. The late Mr 
Alexander Tait, Clerk of Seffion, was appointed by the 
Faculty to collet the Cases for thefe Years, but died when 
he had juft, it would appear, begun the bufinefs. His Son, 
the late Mr William Tait, Advocate, was then appointed 
to colled the Cases ; but the great mafs of profeffional bufi- 
nefs, in which that very able Man was engaged, had, it feems, 
prevented him from accompliihing the objed. The Mate- 
rials colleded by Mr Alexander Tait, the Seflion Papers, 
and fome very diflin£l: Notes of the Judges opinions, have 
been preferved: And, upon Mr William Tait's Death, 
thefe were committed to the charge of the prefent Collec- 
tor, with an appointment by the Faculty to make the 
Colledion. 
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Ko. I« Ncn/embtr 16. 1769. 

Sut ALEXANDER DICK of Pf ieftfield, Bon. Puriuer ; 

COKTAA 

The Earl of ABERCORN, Defender* 

Right of property in water. — By the grant of a lake^ not only tbe wa- 
ter ^ but tbe folum or alveus thereof is under/I ood to be conveyed. — Tir 
proprietor of a laie^ in a queftion with a conterminous heritor^ who has 
fervitudes thereon^ is intitted to have tbe extent of bis faid boundary af-^ 
certained by fixed and certain marches. 

t 

THE Lake of Duddingfton is bounded on the weft and fouth-weft 
by the lands of Prieftfield, and on the north-eaft, eaft, and 
fouth-eaft, by the lands of Duddingfton, the property of the de- 
fender* 

Thomas Earl of Haddington, from whom the pnrfuer derives 
right, in 1617 obtained; a charter under the great feal, containing si 
novodamus of the lands and eftate of Prieftfield, and difponing the lake 
of Duddingfton 9 in the following terms : " Nee non totum et inte- 
** grum lacum jacetitem prope et contigue ad didas terras de Prieft-* 
^' field, cum imegris bondis ejufdem in longitudine et latitudine^ 

prout idem jacet tarn ex adverfo et contigue ad didas terras dtf 

Priefifield, quam ex adrerfo et contigue ad quafcunque alias ter- 
^' ras, una cum totis ptfcariis didi lacus, et omnibus pririlegiis et li« 
•** bertatibus, proficuis, et commoditatibus hujufmodi/* 

In 1668 Sir Patrick Thomfon, the defender's author, recdnYeyed 
fyi himfelf, his heirs, and fuccefibrs, in favour of Sir Robert Mnu 
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ray of Prieftfield, the purfuer^s predeceflbr, his heirs, and fucceflbrs, 
all claim or right whatever to the lake of Duddingfton, excepting 
the right of watering his own cattle and thofe of his tenants. Up- 
on this renunciation, Sir Robert Murray, in 1670, raifed letters of 
inhibition; which, after being duly publifhed, were put on record. 

Some differences concerning the boundaries of the lake, and other 
matters, having arifen between the purfuer and defender, the for- 
mer, founding upon the title-deeds already mentioned, brought an 
adion of declarator : " That it fhould be found and declared, that 
he had the fole property of the lake in queflion, and of the whole 
ground, foil, and bounds thereof, in the full extent of the fame in 
length and breadth, fo far as the water now flows, or has flown on 
all^the fides thereof, and to the grazings within thp limits there- 
of: That it fhould be found and declared, what are the proper 
" boundaries of the faid lake ; and (lakes and pofls ought to be 
" placed therein, in order to afcertain the boundaries thereof: And 
^^ alfo. That it fhould be found and declared, that the defender has 
^* no right to take any water from the forefaid lake for the ufe of 
•^^ his coal mill.'* 

The Lord Ordinary having before anfwer authorlfed the Sheriff 
of Edinburgh to vifit the loch, and fettle the boundaries thereof 
when in its ordinary flate, neither fwelled by floods, nor decreafed 
by any unufual drought, and to report ; his Lordfhip, upon advifing 
the report, in 1768, found, " That Sir Alexander Dick has the fole 
and exclufive right, not only in the water, fifhing, and natural 
produds, but alfo in the grounds, foil, and alveus of the loch in 
" queflion; and Lord Abercorn and his tenants have no other right 
" or interefl in the faid loch, excepting the right of watering their 
horfes and cattle therein, as exprefTed by Sir Patrick Thomfon's 
ratification : That the boundaries fixed by the Sheriff, and mark- 
ed upon the ground by certain flakes and pofls ereded und^r his 
** infpedion, in conformity to the evidence of witnefles eramined 
by him, and as contained in his report to the Lord Ordinary, is 
the true boundary of the faid loch, and of the purfuer's property 
" therein, as above declared and decerned.** 

In two reclaiming petitions, it was 

Pleaded for the defender: imo, Although the purfuer had, in virtue 
of the charter 1617, and of Sir Patrick Thomfon's renunciation in 
1668, an undoubted right to the lake, confidered as a body of water, 
yet he had no right to the foil or alveus' of the lake. The queflion^ 
to whom that belonged when the water receded or was carried ofi^, 
fell to be determined on, the fame principles which regulated a 
queflion concerning the property of the alveus of a river. Thefb 
principles were cleariy laid down ki § 23. Ihfl. de rer. div. ; and upon 
applying them to the prefent cafe, it followed, that, in the event of 
the lake fubfiding or being drained or dried up, the alveus dereliSus 
belonged to the conterminous heritors. 

Nor was there any abfurdity in fuppofing that ground may be the 
property of one perfon when covered with water, and of another 
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vhen dry. In the one cafe, it was a pertinent of the vater; in the 
other, it became a pertinent of the adjacent lands : and. accordingly 
ground added alluvione to the banks of a river, or in/ula infiumine nata^ 
§ I. became the property of the contiguous heritor. The general doc- 
trine here laid down was fupported by Huber, lib. 41. tit. i. § 10.; 
and Sande, in his Decifiones Frificae, fays, that the foil or grouad of 
a lake belongs to the contiguous heritors. According to the law of 
England, the aheus^ though covered with water, was not conveyed 
under the denomination of a lake, unlefs it was fpecially mentioned. 
Blackftone, b. 2. c. 2.; Brownlaw's Reports, part i. p. 142* 

2^fo, Although the alveus were the property of the purfuer, the de- 
fender mua^jure alluvionis^ have a right to any ground which the lake 
n>ight defert oppofite to his land. The law was clear, that when a 
river fubfided, the ground left dry quantum quoque Umporis momento adji^ 
eitur accrefced to the conterminous heritors pro modo latitudinis cujufquc 
pradUj and there was not a (ingle argument in fupport of this doc- 
trine, with regard to rivers, which did not, with equal (Irength, mi- 
litate when applied to lakes. 

3^ie?, The edge of the water could be the only line of march. 
There was an abfuixlity in eftablifhing a boundary to a lake by an 
ideal line, unlefs the water could be confined within the limits Co 
deiigned. If the defender be reilrained from following the lake in 
a dry feafon, and be not intitled to poflefs the ground within the line 
when deferted by the water, upon the footing that fuch ground was 
par^ of the alveus of the lake, neither ought the purfuer to be intit- 
led to occupy by the water of his lake any part of the defender's 
property, and to exercife the rights of fowling and fifhing upon that 
part of the water that had fwelled beyond the afcertained boundary. 
It would be ridiculous to fay, that, upon the lake's rifing beyond that 
Jine, the defender would be well founded in an adion of damages 
againfl the purfuer for any hurt which may have been done by the 
water J and yet this was the conclufion to which the purfuer's de- 
mand tended. Such an adion would be reprobated in every court, 
as not founded in nature, and confequently not in law. The pur- 
fuer had the property of the lake, but his property went no farther ; 
and as the defender fufFered damage by the increafe of the water, 
he was in equity intitled to reap any benefit which might arife from 
the lake being low. 

The purfuer's demand led to this other abfurdity, that, upon the 
water of the lake's receding, the fmall flrip of land left dry between 
the eflate of Duddingflon and the lake would be his property ; and 
confequently it would be in his power to exclude the defender from 
the water by building a march upon the line of divifion. 

« 

Anfwered for the purfuer: \mo^ It was abfurd to fay that the water of 
the lake belonged to one perfon, and ihtfolum to another. Both the 
water and the ground covered were comprehended under the term 
lake, which was defined terra aqua 4:o-operta^ and to the exiflence of 
which the terra was as requifite as the aqua. So little idea had the 
Englifh law of a body of water independent of the ground which it 
covered, that Blackflone, b. 2. c. 2. \ 5. fays, that an adion for a 
piece of water would be inept, unlefs laid as a claim for land cover- 
ed 
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«d with water ; and our own lawyers maintain, that he Who has righc 
to the water has right alfo to the alveut of a lake« Stair, b. 3« 4 73* 

The principles laid down in § 23. lull, de rer. dtv. did not applet 
to the prefent cafe. Thefe principles had no foundation in the feu« 
dd law,^ according to which the alveus dinUBui of a river^ or an f^« 
fuia inflamne naia, belonged to the crown: and although that laW 
were difregarded, thefe principles would not fupport the defender's 
argument. The authority quoted related to a public river j the pro* 
perty of which could not be conferred upon any one, even by the 
fovereign power : but the prefent queftion regarded a lake which 
was allowed to be not publicly but privati juris^ and acknowledged to 
belong to the purfuer. Could a river be difponed in the fame wa)^ 
as a lake, the alveus would belong to him to whom the difpofition of 
the river was granted ; for as the right of the conterminous heritors 
was but prefumptive^ an exprefs right in favour of any one of them 
would exclude the reft. The purfuer had an exprefs right ; and, 
therefore although he were to allow that the dodlrine contained in 
§ 23. Inft. de rer. div, ought, from analogy, to be extended to lakes^ 
yet he muft flill contend that the defender had no title either to the 
water or the alveus of the lake in queftion. Stair, ut fupra ; Bank- 
ton, b« 2. t. 3% ^ 165. 

:Ld$^ The argument drawn from the jus alluvhnis did not fupport 
the defender's claim to any ground which the lake might defert op- 
pofite to his land. Acquifitio per alluvionem took place only on the 
banks of rivers, and never Upon thofe of lakes ; becaufe, agreeable 
to th^ civil iaW, '^ In agris limitatis jus alliivionis locum non habet;'* 
and the lands upon the banks of a lake were '^agri limitati/' L« 12« 
1. 16. ff. de adquls. rer. dom. Vinnius, Coment. ad tit. 1. 24. §. 3. if. 
de aqua et aquse pluvise arcend. 

3fi(?, There was no abfurdity in the purfuer's propofal of fixing a 
boundary to the lake different from the water's brink. If the lake 
had been a body of water fo ftill as never to admit of any Variation, the 
edge of the water might be a proper boundary; but in the prefent 
cafe it could not be fo. The purfuer's property in the lake was un- 
-doubted ; and he was therefore intitled to have the boundaries of 
that lake afcertained, that he might know what precife extent of 
ground would belong to him if the lake were to be drained. 

As to any damage which the defender might fufFer from the water 
of the lake increafing beyond the line fixed as the boundary, no ar- 
gument could from thence be drawn -againft the purfuer's plea; that 
being a natural fervitude which land lying contiguous to a lake mult 
ever be fubjed to ; nor ought the purfuer for that reafon to be de- 
prived of any part of his property. 

Were it impoffible to afcertain the boundary of a lake, the civil 
law would never have afcertained the boundary of the fea, which 
it fixed to be littus^ and defined that to be, quatenus bibemus fluxus 
maximus excurrit. The fame boundary ought to be eftablifhed m the 
prefent cafe; the civil law often mentioned the termini lacuum^ 1. \2. 
ff. de adquir. rer. dom. Vinnius, ut fupra, 1. 69. fF; decontr.Empt.; and 
in a decifion fo late as the 1757^ Earl of Crawford contra Ralfton^, 

It 

* Not collcfted. 


No?. 1769. comr OF sE^ioN, 5 

it was determined that a boundary different from the edge of the 
water might and ought to be fixed to lakes. 

The Court, upon the 17th February 1769, found, " That the pur- 
^* fuer has the lole and exclufive right of property to the loch of 
'" Duddingflon, not only to the filhings and fowlings, and plants of 
^* every kind therein,, but alfo to th« foil; or ahem thereof; but that 
** the defender has a right of fervitude to water his and his tenants 
^* cattle in faid loch, and alfo to the ufe of water from it for his mill 
'^ and coal engine, conform to ufe and wont ; and alfo to pailure his 
** cattle down to the edge of the waiter, in its natur^il ftate^ or even 
" upon any part of the folum of the loch, which by a natural drought 
" may be left dry' at any time ; but that tbefe fervitudes of watering 
** and pafturing ftialt take place only oppofite the defender's pro- 
•" perty : and farther, when at any time the water of the loch (hall 
^* fwell beyond its natural ftate, fo as to overflow any part of the 
^* defender's property, that the purfuer has the right of following it 
^^ for the porpofes of fiihing and fowling; and that in hoc Jlatu^ it is 
^* unneceiTary to fix a»y ftakes between the purfuer and defender's 
^' property, or to aicertain the limits of the loch farther than is done 


Againft this interlocutor a reclaiming petition having been given 
in for the purfuer, the Court ordered memorials ; upon advifing 
which, on 13th July 1769, the following Judgment was given: 
^* Find that the boundaries fixed by the fheriff-depute of Edinburgh, 
^* and marked upon the ground by certain ftakes and pofts ereded 
?^ under bis infpedion, and referred to in the Lord Ordinary's in- 
'* terlocutor, dated aift June 1768, are the true boundaries of the 
" lochof Duddingfton,and of the purfuer^s right of property therein^ 
^* and to the folum or alveus thereof; and decern and declare accord* 
^^ ingly ; but quod ultra they adhere to their former interlocutor.*' 

» 

To this judgment the Lords, upon advifing another reclaimingNov. 16. 
petition for the defender with anfwers, adhered, " Referving to both ^1^9- 
•^ parties their mutual fervitudes as afcertained by the interlocutor 
^* of 17th February l^6Q^^' 

iord Ordinary, Gardtnfiwie. For Sir Akx. Dick, Sol. H. Dundas^ LockharU 

Clerk, Roft. For the Earl of Abercoro, Mgf^uecn, Hay CampkeH^ Crofile. 
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No. IL Wovember 17. 1769. 

ROBERT POLLOCK, Purfuer; 

CONTRA 

ROBERT FULTON, Merchant In Paifley, Defender. 

Act of grace. — A debtor liberated upon the aB of grace may be again 
incarcerated at the irijlance of the fame creditor ^ a procefs of ctSio bo- 
norum being the proper remedy. 

POLLOCK having become debtor to Fulton, wa« at bis inftance 
incarcerated in the jail of Paifley. He applied for the benefit 
of the ad of grace. ^ Fulton for fome time alimented him; but 
having failed, as he alleged, by negled to conlign.. Pollock was 
liberated in terms of the ftatute. Being apprehenfive that Fulton 
would incarcerate him again, Pollock fufpended ; but in difcuffing the 
fufpenfion, reftrided his plea folely to perfonal liberty, and prayed 
that, being once enlarged, Fulton might not be autborifed to im* 
prifon him again. 

The Lord Ordinary repelled the reafons of fufpenfion; and thereafter 
" In refped the fufpender has not brought a procefs of cejffio bonorum^ 
" which is the legal method of being freed from perfonal diligence, 
" adheres to the former interlocutor.'* 

Pleaded for Pollock : When a debtor had been incarcerated once, 
and was liberated upon the ad of grace 1696, an ad founded in the 
humanity of the legislature, and intended for the relief of unfortunate 
debtors, it was not lawful to incarcerate him a fecond tiva^ fine caufa 
cognita; and fo the Court determined, Forbes, 10 Dec. 1709, L.a'w contra 
White. If indeed the circumftances of a debtor, after being liberated, 
were fo altered that the creditor could reafonably expe<5t to operate 
his payment, he might be intitled to recommit; but the cognition of 
this fad fliould not be left to the debtor, but be determined by the 
judge. Upon this plan the ends of jufticeand public utility might 
be anfwered; for if the debtor's circumftances were mended, it was 
jrrft.that the creditor fliould be entitled to the benefit of them; and 
if they were not, juftice and humanity did not permit that the 
cruelty of the creditor fliould be indulged; as to allow a creditor to 
liberate his debtor one day and incarcerate him the next for the 
fame debt, on the fatne diligence, and fo on without end, would be 
an intolerable opprefljon. 

The cafe Fac. Col. 1 9. June 1759, Abercrombie contra Brodie, where 
a contrary decifion was ultimately given, was attended with peculiar 
<urcumilances of complaint agaiuft the condud of the debtor, and 

was 
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was pronounced in a procefs of wrongous imprifonment brought at 
his inftance againft the creditor, and wherein he infifted not for per- 
fonal liberty but for damages. 

Pleaded for Fulton: The (latute 1696, the foundation of the debtor's 
claim to liberation, appeared, in particular froth the rubric, to 
have been enaded, not fo much with an immediate view to relieve 
unfortunate debtors, as to relieve the Royal Burghs of the burden of 
maintaining them. When the requifites of the ftatute were not 
complied with, the debtor muft . be liberated ; but as there was no- 
thing in the a6l which hindered the creditor from recommitting his 
debtor anew, cvenjine caufa cognita^ it was not the duty of any court, 
from motives of compaiGon, to interpofe and to prevent the diligence 
of the law from being carried into effecit. Theprefent agefurniihed 
more examples of fraudulent debtors than of rigorous creditors; and 
^if any creditor fhould be wantonly rigorous, and incarcerate his 
debtor, not with a view to obtain payment but to opprefs, the debtor 
might obtain his relief by a cejfto bonorum. Relief upon the a6k of 
grace ought not to be fubftituted in place of relief by ^ cej/io s the 
one pafled in a fummary manner without expifcation before the 
magiftrate of a burgh, merely upon a negled or refufal to aliment ; 
the other was a regular procefs, competent only before the fupreme 
Court, always difcufled in prefence and with folemnity. Thedecifion 
Fac. Col. 19. June 1759, AhtvoTomhie contra Brodie, was dire<Stly in 
point; it was not given folely in a procefs of wrongous imprifonment, 
as there was a fufpenfion conjoined with that adion, in which the 
letters were found orderly proceeded. 

Several things were alleged againft the condud and chara<fler of 
Pollock, particularly that, notwithftanding of his having fworn he 
was unable to aliment himfelf, and of his having granted a difpofi- 
tion omnium honorum to his creditors, he was ftill poilefled of efFeds, 
and fince his liberation had paid away feveral fums to fome of his 
creditors who had threatened to diftrefs him. Thefe allegations 
were denied, and a motion was made from the Bench to have them 
enquired into. Two of the judges of weighty authority were for 
altering; but the majority were of opinion that the ad of grace af- 
forded a very different indulgence from a procefs of cejfio bonorum^ 
which was unqueftionably the .proper remedy. The Court accord- Nov. 17. 
ingly adhered to the Lord Ordinary's interlocutor, and thereafter ''^3' 
^efufed a reclaiming petition without anfwers. 

Lord Ordinaiy, Kamd. For Pollock, John Dalrymtk 

Ckrk, T(ut. For Fulton, HT. IVaUace. 
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No. IIL November 22. 1769. 

ROBERT STEWART, Purfuer ;. 

CONTRA 

JANET MITCHEL, Relifi of William M'Kiolay Merchant ia 

Campbelton, Defender. 

Donatio inter virum et uxoREat.. — T-bougb a confideration ghett^ vAieb 
in fonu meafure gan)t it the appearance of a tranfaSikfk^ yiet being very 
muck t& (be wife^s prejudice^ held to be revocable. 


B 


Y marriage-eontrad, ia the year 1729, betwixt Janet Mitchel an^ 
her hufband, ihc was provided^ imo^ In an annuity of aoo merka 
out of a tenement in Campbelton ; aJb, In the lifetent of one half 
of all the heritable fubjeds which her bufband ibouild acquire during 
the marriage ; and, ^tio^ In cafe there were no children alive at the 
bniband*s death, in the fee of one half of the whole free moveable 
goods and gear that (hould then be in communion. Of tbefe pro- 
vifions the wife accepted, in full of all ihe coi»ld aik by her huP 
band's death or otherwise. 

No iflue exifted of the marriage j and on the 2&th January 1760^ 
after the parties had acquired confiderable wealth, Janet Mkcbel exe- 
cuted a deed, bearing to be for love and favour, and other eaufes j 
whereby (he conveyed to her huiband ** Her whole right in all corns^ 
** cattle, houfehold furniture, lying money, (hips, ftock in trade^ 
** debtSy or fums of money refting by bond, bill, or any other man- 
** ner of way j with all other effeds, heritable or moveable, pertain-^ 
" ing, or which fliould pertain, to him, or be in communion between 
" them at the diiToIution of the marriage, and to V^hich her heirs or 
** nearcft of kin could claim right, in virtue of her contract of mar- 
** riage, or on any other account whatever preceding that date ;'• 
referving only her annuity out of the tenement in Campbelton* 
By this deed the hufband became bound to pay her L»250 Ster* 
ling at his deceafe ; or in the event of her predeceafing him, to 
her two nieces ; failing of them, to her heirs and affignees ; and 
with this provifo, that if either of her nieces fhould marry during 
her and her hufband^s lifetime, each (hould receive L. 50, to be im- 
puted in part of the faid L. 250. The hufband thereafter granted an 
obligation in thefe terms ; and farther provided her in the fee of one 
half, and liferent of the whole, of his houfehold furniture. 

In the year 1761 M*Kinlay executed a teftament, nominating Ro^ 
bert Stewart the purfuer to be one of his executors ; and in this deed 
he ratified the deeds above mentioned^ and bequeathed to his wife 
•whatever ready money or webs of cloth (hould be in her cuftody at 
his death. M*Kinlay died in May 1767; on the 30th June, Janet 
Mitchel executed a revocation of the deed of 28th January 1760; 
upon which Stewart brought a counter- declarator againft her, that 

(he 
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ihe had no power to revoke; and at the fame time infifled^for 
L. 1900 as one half of her hufband*s esecutry. 

The caufe heing reported on information, it was 

Pleaded for the purfuer : The principle upon which revocation was 
permitted between hufband and wife was ne mutuo amore fe fpolient j 
and hence it was eilential that the deed revoked be a mere dona* 
tion« This was not the prefent cafe : the deed 1760 was not a do- 
nation , but a fair tranfadion in re duhia; whereby the wife, in place 
of an uncertain provifion at her hufband's death, accepted of a li- 
quid provifion, both for her own ufe and benefit, and that of her 
neareft of kin. The principle of revoking donations betwixt hufband 
-and wife was derived from the Roman law, but by which fair tranf^ 
adions were juflified. Voet, ad digefla ; De ritu nupti, § 63. et in 
tit. de donat. inter vir. et uxor. § 8., Bankton, b. 1. 1. 5. \ 96. Did. 
Df Decis. V. I. p. 409, 410, 41 1. 

The circumftances of the cafe rendered the wife's provifions in 
^xpedation precarious : M^Kinlay being a feafaring man, the bulk of 
his fortune was invefled in fhips, boats> nets, &c. fubjedl to acci- 
•dents ; and which his wife, upon his death, was ill calculated to ma« 
nage to advantage. It was in his power alfo to have lent out his 
money upon bonds bearing interefl, to no part of which would the 
wife have had any claim \ and as, upon the faith of the above tranft 
adion, he had allowed his funds to remain as they were, the wife 
could not by her revocation after his death defeat his intention. 
The tranfaftion, befides, was acquiefced in by the wife for feven 
years during her hufband's life ; it was in part implemented by pay- 
ment of L.30 to one of the nieces upon her marriage ; and it was al- 
fo homologated, after the hufband's death, by the widow's retaining 
poflfefGon of the whole houfehold-furniture, whereas by her contraft 
of ma^rriage fhe had right only to one half. 

Pleaded for the defender: Though tranfadions betwixt hufband and 
wife, which are fair and equal, cannot, as not being donations, be 
revoked j yet if the inequality is confiderable^ quoad excejfum^ they 
will be confidered as donations j and hence, though executed in the 
form of contrads, liable to revocation. Did, v. i. p. 410, 20th Nov. 
1662, Children of Woolmet contra Douglas. The inequality in the 
prefent inflance was very great : The wife, by the contrad of mar- 
riage, was provided to the liferent of the half of the heritage, and 
to the fee of the half of the whole free moveables which fhould per- 
tain to her hufband at his death. In the year 1760, when the deed 
by her was granted, her hufband had acquired to the extent of 
L.jooc; and as fhe was far advanced in life, and no profpect of 
children, her fhare of that fum would have been one half. The huf^ 
band had it not in his power legally to alter thefe provifions in expec- 
tancy ; and if any fraud had been attempted for that purpofe, the 
Court would have given redrefs : yet all thefe provifions, except her 
annuity for 200 merks^ fhe gave up for the fum of L. 250J which fuf- 
ficiently proved the inequality of the tranfadion. 

As to the fuppofed acquiefcence and homologation, the wife's fi- 

C ience 
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lepce for fevcn years proceeded from the dcfire of petce, the fame 
motive which had induced her to grant the deed; and the Lu3D to 
one of her nieces was paid during the fame period, and not by her^ 
but by her hufband. The great ufe of homologation was to fiipply 
the want of a confent ab initio ; but donations of this kind neceflari- 
ly fuppofed full confent, though ftill revocable by the donor : and 
hence, ^s the donation was only confirmied by the death of the do- 
jior, there was no inconliftency in fuppofing that the donee might 
acquiefce for years after the donor's death, and yet at laft revcA^e* 
The wife's intromifllon with the houfehold-furniture could not be 
afcribed to this deed, which gave her no right to any part of it, but 
to her marriage-contraift, by which ihe had right to one halt 

In giving judgment upon this caufe, the Lords proceeded upon the 
fuppofition that M*Kiulay^s wealth, in 1760, was very confiderable: 
The Co.urt, however, was much divided as to the resgejta being a trarif^ 
V0Y.22. aSlion or a donation; and by a narrow majority it was found, ^^ That 
n^9' " the deed executed by the defender, in favour of her hufl)and, in 
the year 1760, was revocable by her; and that it was aduaiJy re- 
voked. And remitted to the Ordinary to proceed accordingly." 

Xiord Ordinary, StaneJUU. For Stewart, Denn of FaaJty LocUart* 

Clerk, 'Tati. Por Mitchell, M'^een. 


it 

i€ 


No. IV, ^ November 24. 1769. 

BESSIE ROW AND Widow, and ROBERT and JAMES ROWANDS, 
Nephews of the deceafed James Rowand, Chargers ; 

CONTRA 

JAMES COCHRANE in Paifley, Sufpender. 

Sale.— Lands being expofed to fale^ and the articles bearing that the pur^ 
chafer was to accept fuch progrefs as was to deliver ^ and to be debarred 
from objeding on that account ^ found to be an ejffedual fale^ though the 
progrefs was defective. 

JAMES ROWAND having expofed to fale a tenement in Paifley 
by way of puhlic roup, the articles of fale were drawn up ; by 
which it was provided, *' That the feller fliould be liable in war- 
randice from fad and deed allenarly ; and to deliver fuch writs as 
he had in his cuftody, conform to inventory therewith produced 
and fhewn at the roup, cofififting of feventeen in number \ with 
the fufEciency of which progrefs the purchafers were to fatisfy 
themfelves before the roupi and by their becoming offerers, were 

*' entirely 
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entirely debarred from making any objedions againft payment of 

the price on that account.'* An inventory of the progrefs was 
accordingly made out and adjufted by the feller, as referred to in the 
articles. 

At the roup, vehich was publicly advertifed, and feveral times ad- 
journed, the fubjed was purohaied by James Cochrane as the highefl: 
ofFeren The price was reafi^nable; but he refufed, when charged, 
to grant bond for the price ; alleging, that the progrefs was mani* 
feftly infufEcient, and fuch as (hewed that the property was not in 
the feller. He alfo alleged fraud in inducing him, ignorant of bu- 
iinefs, to offer on a progrefs ib clearly defeftive. 

The progrefs ftood thus : From the 1 696 it was regular till the 
1735, when the property vefted in Mackiei Mackie conveyed it to 
Meffrs Crawford and Dunmore, his brothers-in-law j they, in 1742^ to 
Cameron; and Cameron to Rowan in 1760. The conveyance from 
IMackie to Medrs Crawford and Dunmore was wanting 5 though it 
appeared, from the books of thefe gentlemen, that they had ftated 
the price of the fubjeA to Mackie's credit ; and that Mackie and his 
heir, from the year 1743 downwards, had acquiefced in the fale mad6 
by them to Cameron. 

It appeared that Rowand himfelf had purchafed the tenement up- 
on the fame progrefs which he now offered to Cochrane ; that he 
^- had pofleffed it five years, and his authors twenty years, without 

challenge; that at the roup the articles and inventory had been 
publicly read over, and the writings themfelvcs produced and looked' 
at by feveral of the offerers before the fale began. 


€€ 


The Lord Ordinary pf onounced the following interlocutor : *^ Ha- 
ving (pecially confidered the conditions of the roup, by which the 
buyer was to accept of the progrefs contained in the inventory, 
and debarred from any objedlions to the payment of the price on 
*' that account J and that though the progrefs is defedive, no fraud 
" appears on the part of the feller by which the fufpender can be 
^' reponed— finds the letters orderly proceeded." Having afterwards 
taken the caufe to report, the Lords, unanimoufly ad6pted the Lord 
Ordinary's interlocutor, pronounced it of new, and gave the expence Nov. 24, 
ofextrad. ''^9- 

Lord Ordinary, Aucblnlect. For Rowand, Hay CampbelL 

£lerk, For Cochrane, CulUn^ 
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No. V. December i. 1769. 

JOHN and WILLIAM WILSONS, Sons of Andrew Wilfon of 

Templelaiids, Purfuers ; 

• CONTRA 

CEORGE WILSON, eldeft Son of the faid Andrew Wilfon, De- 

fender. 

Clause. — Questio voluntatis— Afr/jwi/^jf of the term " Heirs* and 
Bairns," or ^ Children*' in a contrad of marriage. 

ANDREW WILSON of Templelands, in his contrad of marriage 
with Alifon Chriftie, became bound " to infeft and feife the faid 
** Alifon Chriftie with himfelf, and longeft liver of them two, in 
^' conjund fee and liferent, and to the bcirs and bairns lawfully to 
** be procreated betwixt them in fee j which failing, the faid Andrew 
^* Wilfon, his heirs and affignees whatfoever, heritably and irre- 
** deemably, in all and hail the town and lands of Templelands,'* 
&c. By another claufe, he bound himfelf to provide a certain fum 
of money, and to take the rights thereof, to the heirs and bairns of 
the marriage. By another claufe, he provided the conqueft of the 
marriage to be taken in the lame way j vi%. to himfelf and fpoufe 
in conjund fee and liferent, and to the heirs and bairns lawfully to 
be procreated. And it was further declared, " That the provifions 
" above written, conceived in favour of the faid children^ fhall be 
'* divided and proportioned amongft them as the faid Andrew WiU 
*' fon (hall think fit/' 

On the diffolution of the marriage there exifted/w fons; George, 
James, Andrew, John, and William j and the two laft having brought 
an adion againft -their brother George for communicating tp them 
a proportional fhare of their father's heritable and moveable eftate, 
tlje queftion came to be, according to what proportions the effeds 
falling under the contrad, viz. the lands of Templelands, and the fa- 
ther's, other effeds, which were fuppofed moveable, were to be di- 
vided among the chiFdren, and according to what rules the fuccef- 
fion thereto was to be determined, 

George, as heir of the marriage, alleged, that he had an exclufive 
right to the lands of Templelands ; the purfuer, on the other hand, 
maintained that thefe lands, as well as the other fubjeds under the 
contrad, fell to be divided among the children equally. The Lord 
Ordinary found, " That the fucceffion of the lands of Templelands 
" does, by the contrad, devolve to George Wilfon the defender, the 
" eldeft fon of the marriage \ and that the whole other provifion in 
" the contrad belong to the purfuer." 

The purfuer reclaimed ; and on adviftng the petition and anfwers, 

and 
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and in determining the queftion, th6 Lords confidered it purely as a 
quejito voluntatis^ and that it fell to be decided according to the- 
meaning and intention of the parties exprefled in the deed. This 
meaning was fufficiently clear. By the expreffion heirs and bairns of 
the marriage, it was obvious that the father and other parties to the 
contrad meant and intended the children of the marriage. If this, as 
it muft be, was allowed to be the cafe with refpe<Sl to the money pro- 
vifions in the contract, it muft hold alfo as to the lands of Temple- 
land. The expreflion in both claufes was the fame ; and no reafon 
could be given why the fame expreffion in the fame deed fhould 
mean one thing in one claufe and another thing in another. Nei- 
ther could it be faid that the meaning of this expreffion behoved to 
vary fecundum fubjeRam materiam^ as the fubjed: to which it was ap- 
plied was hef itable or moveable ; for had the money-provifion in 
the contrad been laid out on land, which, in terms of that deed, it 
might, it could not have been difputed that it would ftill have been 
divifible among the children. • 

The laft claufe of the contraft made the point ftill clearer; it com- 
prehended the lands of Templeland, as well as all the other fubjeds 
of the contrad; and declared the whole to be divifable among the 
children s among thofe whom the contrad, in its prior claufes, had 
denominated heirs and bairns oj the marriage; which, in the cleareft 
manner, ftiewed that, in the eyes of thefe parties, children of the mar-' 
riage^ and heirs and bairns of the marriage y were fynonymous terms. 

Authorities and deciftons were referred to by both parties. For 
the purfiier, Harcus, No. 369, Dec. 1684, Irvine contra M^Kitterich j 
Ibid. No. 384, Feb. 1684, Scot contra^cot of Bonington. — For the de- 
fender, Stewart, ans. to Dirleton, voce provifions in favour of bairns; 
Bankton, v. 2. p. 337; 3tair, 13th Feb. 1677, Carnegie contra Clark; 
loth July 1677, Carnegie contra Smith ; 29th Jan. 1678, Stewart con^ 
^r/i Stewart; Home, 17th Feb. 1736, Ranken contra Ranken; 13th 
Feb. 1768, Kemp contra Kemp*. But the majority of the Judges 
were of opinion that the quefiion fell to be determined by the mean- 
ing of parties as exprefled in the deed ; and as that meaning was 
fufficiently clear, they did not think themfelves at liberty, from the 
authorities of lawyers and decifions which the parties had never heard 
of, to give it any other explanation. 

The following judgment was given : " In refpedl it appears from Dec- '• 
^* the conception of the feveral claufes in the contract of marriage, *'^'' 
** that the whole provifions in the contradl were intended to be in 
favour of the whole children equally, and the whole fubjed to the 
power of divifion by the father; and failing of him by the neareft 
^* of kin : Finds, That the whole fubjedl muft be divided equally a- 
*' mongft the whole children of the marriage." And upon advifing 
a petition and anfwers, they adhered. 

Lord OrdJnaiy, PUf^ur* For the purfuer, Crq/Ue, 

Clerk, Gibfin. For the defender, Locibarip J. Cramt. 

D ' No.VL 
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No. VI. Dtemder 5. 1769. 

JOHN Zarl of HYNDFORD and others, Truftees of the deccafed 

JOHI^r DICKSQN of Kilbocko ; 

CONTRA 

DAVID DICKSON, D.D. Minifterof NewUnds. 

Sequestration— 0/* rents^ awarded upon the applicatien of the trujlees of 
the proprietor of the eftate^ deceafed^ though oppofed by the beir^ who bad 
brought a reduction of the truji deed.' 

JOHN DICKSON was lq pcffeflioii (^ the eftate of Ktlbucko and 
other lands upon the following titles. Ptsirt of the barony of /Ci/- 
kicko he had a right to, and was in pofleffioci of, by a difpofition^ 
charter, and feifin in 1733 > the remainder of iaid barony, both by 
diCpofition from hi& father in 176a and by his {ervice in July 1766, 
as heir of provifion, under his father's marriage-contrad in 1705 and 
infeftroesijt following : he had right to the lands of Cemkety in which 
kis father died infeft, both as apparent heir general and of line to 
his father, and by virtue of his father^s general difpofitioo in 1762 ; 
he had right to the lands of WkitJUiid by his fpecial fervice as heir of 
line to his faJther, and infeftment thereofi ; said he had right to fire 
acres of land near Edinburgh by coQtra<3; with the magiftratesl 

In the year 1767 John Diclcibn executed a truft difpofitioii in favour 
of the Earl of Hyndford and others^ for certain purpofes therein ex-* 
preiled, for payooent of the debts, which were confiderable, and for 
pvovifions in behalf of his brother David's family^ with an annuity 
of L. 100 a-ycar to David himfelf, John Dickfon died on the ad 
December 1767 ; the truftees accepted* and took infeftment upon the 
precept in the difpofition to the lands of Kilbucke. David Dkkfon, 
John's next brother, took alfo fome fteps to (hew his intention of 
entering into pofleflion as heir to his brother* He prevailed upon 
i^me of the tenants to pay him rent, and even went the length of 
getting hirafelf fcrvcd heir in general both to his father and brother ; 
and which, after fomq oppofition from the truiiees, was at length ac- 
comp^iihed. He ic^ the mean ticoe aUb brought an adion of reduc- 
tion of the truft-deed; whic^ was accordingly in dependence^ and not 
-decided. 

In this fituation the truftees applied to the Court, praying for a 
fequeftration of the rents 5 and on the ift of Angufl: 1769 the follow- 
ing interlocutor was pronounced : " The Lords fequeftrate the with- 
'' in mentioned eftate^ heritable and moveable, which belonged to 
^* the deceafed John Dickfon of Kilbucko ; and remit to LordElliock 
" to name a fador thereon, with the ufual powers, upon his finding 
^ fufficient caution in terms of the ad of federunt. 

David 
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DkaTid Dtckfou q>poifld the fequefttttioa ; and m a leclaiming pe- 
tition 

Pleaded: That he, as apparent heir, was by the ad of law 
^efted ca aod intitled to contiuue bb predecefior's pofTeffiom prefer^ 
aUy to any third party^ hai^iog^ a rtght to the whole efiate from the 
laft pcoprtetor till he was. legally remayed at iiuch third party^s fuit. 
As a coofequence of this, when an apparent heir was in poilefHon, 
and bad exceptions to the difponee or third pany^s claim or title^ 
which were already made the fubjed of a proper adion, fuch dif- 
ponee could neither turn out the heir to aHume poiTefiioQ himfelf^ 
nor do the ianoue thing in another (hape by obtaining a fequeftration. 
A fequeftration was a remedy applicable only where neither party 
had obtained poflefHon, and where it was doubtful which of them 
had beft right to it ; but this was not the cafe at prefent, as the pe- 
titioner was both dejure and defaSio in pofTeflion. Bankton, b. 4^ c. 24. 
§ I. b. 1. t. 15. § 15. Did. of Decis. v. 2. p. 357. i8th July 1727. 
Ogilvie contra Reid of Barra* Fountain. 24th June 1 698, Home of 
Renton contra Sir Patrick Home. 

Some arguments alfo were offered, upon the ground that part only 
of the eftate flood veiled in John Dickfon, in fuch a manner as that 
he could effe^UftUy convey it by the gratuitous deed in queftiQli > 
but as in part of the family eftates he had never been infeft, the 
truft difpoiition t$ to them was ine^&ual. The appUcatioii for a 
fequeftration came with a bad grace from the truftees, whether the 
truft right was good or bad ; for tf it was good, they were bound 
to execute the truft without attempting to throw the load off their 
own (boulders } and if it was had, it was a manifeft hardfhip and in*, 
juftice to turn the petitioner out, whofe pofleflion was maintained 
upon the legal title of apparency, and who in that cafe would have 
the abfolute right to the property of the whole eftate. 

Anfweredfor the trujlees : Though the law might continue the pof- 
fefiion of the apparent heir where there was no other right in com- 
petition, yet where a proprietor had alienated or difponed his eftate, 
though only by a perfonal deed, the perfonal right, uptil ic was fet 
a6dc by one having intereft to challenge the fame, would ftiil pre- 
vail i as it was a valid aflignment to the rents, which, in a competi- 
tion for mails and duties, was all that was requiftte. In a compe* 
tition accordingly between the apparent heir and difponee of tKa 
predecefibr, it had been found that the difponee was preferable, even 
where the difpofition was ex fade liable to challenge, as being grant*' 
ed on death-bed. Such was the deciiion in the cafe of the Duke of 
Hamilton contra MrBouglas; and upon the fame principles in a 
compecitton for the office of executor, the general difponee, as ha* 
^ing a more fblid and fubftantial intereft in the executry fund, 
had been preferred to the neareft of kin. Nor did it vary the que(r 
tion that the truft difpofition had beta brought under challenge, 
as no cafe could be figured, even the raoft dcfperate, where, if the 
efted intended was to he given, fuch an attempt would not be made; 
and as to the pofleilloa which it was faid the petitioner had obtain- 
ed, and the rents which the tenants had been prevailed upon to pay, 
thde were adls not only without authority, but irre^gular iind illc^^al^ 

and 


i6 DECISIONS OF THE No. VII. 

and fuch as merited the cenfure rather than the countenance of 
the law. 

s 

The judges were unanimous that in a competition for the rents^ 
the difponee was preferable to the heir; but fome of thera demurred 
as to the neceflity of a iequeflration in this infiance, conceiving the 
truft deed to be a good one, and fufHcient to enable the truflees to 
uplift the rents without the authority of the Court; more efpecially 
as they were by that deed empowered to name a fador. A great 
majority however were of opinion^ that the circumflances of the cafe 
render^ a fequeflration not only expedient but neceflary; and hence 
it was carried — adhere. 

For Dickfon, Macqueent Roe, For the Trufteesi Ah Lockhart, 


No. VIL December 13. 1769. 

WILLIAM Lord HALKERTON and others, Purfuers j 

/ CONTRA 

JAMES SCOTT of Brotherton, Defender. 

Salmon fishing. — Penalties in the cafe of the falmon fifbing of North Efk 

refufed, 

9 

BY the interlocutor pronounced betwixt thcfe parties of the 4th 
▼.4. J^^y ^7^9> ^^ ^^^ ^^^^^ ^^^^ found,, " That when, in forbidden 

185! ' " times, the cruives are taken away^ the defender is not intitled to 
^^ fill up with loofe ftones or other materials the hecks or places 
" from whence they are fo removed.'* In a reclaiming petition for 
Lord Halkerton, he craved that the defender fhould be found liable in 
one or more penalties of L. 50, for having, in forbidden times, filled 
up thefe vacancies with ftones or other materials ; and likewife that 
penalties fhould be annexed to his future tranfgreiHons. 

In making this demand, the purfuer refted his argument upon (he 
propriety of enforcing the judgment of the Court, which could only 
be done by impoiing, as a merited punifhment in one cafe and re* 
ilraint in the other, the penalties claimed. The expediency and 
power of the Court to impofe them to the extent claimed had been 
fully recognifed ; firft, in the cafe of the fifhing of the river Don in 
1665, where a L. 1000 Scots was laid on; and more recently in the 
various litigations that had taken place with regard to this very fifhing 
in queftion. In the judgment March 16. 1684, reported by Fontain« 
hall, 500 merks, and in that of 15th November 1701, 600 were im- 
pofed as a penalty. In the after litigation, by the decreet of the Court 

1 2th 
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12th June 1746, and reported by Falconer, L.50 was laid on; and in 
the fourth adion, by decreet of the Lord Ordinary the 5th Auguft 
1762, adhered to by the Court on the nth February 1763, the fame 
fum of L.so wa^ impofed. Thefe penalties had been thought both 
*expedient and nepeflary at the time : matters were far from being 
altered in the defender's favour fincc j which in the ftrongefl man- 
•ner fuggeiled that the fame reftridion ihould be continued. 

* 

The defender anfwered : That the filling up thefe vacancies in for- 
bidden time was not owing to any bad intention, or with defign to 
improve his fiOiing at the ^xpence of the fuperior heritors, but was 
done from the neceiEty of the cafe, both for the purpofe of fupply- 
ing the mills below with water, and to prevent the cruive-dykefrom 
being demoliftied by the winter floods. This operation was not a 
momentary ad or matter of wilful negled, to guard againft which 
alone, penalties were introduced and impofed by law, but was a 
meafure of fuch gradual execution, that it could not fail to be ob* 
ferved, and if objeded to, prevented. In the different judgments 
founded on, the penalties impofed were to inforce the regulations as 
to the Saturday's flope, the taking out the infcales, the widenefs of 
the hecks, the removing of the te.eth in forbidden time, and keep- 
ing the fame void and clear ; and had no relation whatever to the 
prefent ground of complaint. As no penalty therefore had hitherto 
been incurred, and no wilful tranfgrefEon committed, there could be 
no reafon or neceflity for annexing penalties to future tranfgreilions, 
more efpecially as the regulations to be now obferved, could, at the 
iight of the Judge Ordinary, be immediately carried into effed. 

Upon advifing the petition and anfwers on the 2 2d November 
1769, the Court, moved chiefly by the confideration that fuch re- 
ftridion could with propriety be impofed only where tranfgref- 
fions could be committed de momento and clandeilinely, ^ adhered to 
^ the former interlocutors, aflbilzieingfhe defender from the penalties 
** libelled in time paft.** And thereafter, upon advifing memorials 
as to the annexing of penalties in time to come, their Lordihips 
were of opinion, that penalties were only to be annexed in certain 
circumftances, where redrefs could not be had in common courfe, 
which in the prefent inftance was not the cafe. 

They accordingly *' Refufed to annex any other penalties thanD^^„^ 
^ thofe contained in the decreet 1762, and adhered to their former 1769. 
"** interlocutors.*' 

For Lord Halkerton, T. Fergugim^ AAooe. Montgmmry^ Sol. ff. Dmidai* 
for Scott, IVi^btt Mucqutm. Clerk, Rofi. 


This dccifion affirmed upoa appeaL 
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No. VIII. December 14, 1769. 

ROBERT WILLOCH and otbers, Truftecs o£ the deceafed George 

Auchterlony Merchant in London, Purfuers ', 

CONTRA 

JOHN AUCHTERLONY Merchant in Montrofe, Grandnephew and 
Heir of Line of the faid George Auchterlony, Defender. 

Heritable and moveable. — Arrears of inter ejl upon a debtfecured by ad- 

. judication y heritable and not tranjmijfible by teJlament-^A difpofition in 

trujly the purpofes of which were only thereafter declared in a tejlament^ 

hut for which there was a refervation in the trujl^ held to be afufficient 

conveyance of heritable fubjeSls. 

m 

THE funds and eftate of George Auchterlony in the year 1762, 
his brother Alexander and nephew George being then both 
dead, confifted, befides others, of the following particulars : 

imo^ In virtue of his own original right he was poflefTed of the 
fum of L, 45 1 7, 15 s. part of the principal ium of an heritable bond 
over the eflate of Stanhope, of date the 12th November 1737, and up-» 
on which an adjudication had been led 28th July 1738. 

2d0f He had right to certain annuity bonds granted by the Tork 
Buildings Company^ iflued in 1730, and which had been fecured by in- 
feftment and adjudication obtained upon the Company's eilates in 
Scotland. 

pio, The refidue of the above heritable bond on Stanhope, amount* 
ing to L#5500, was, by a proper deed in the Scottifti form, dated 17th 
Odober 1753, v^fted, the fie thereof, in John the defender's uncle; 
and had accordingly, upon his death in 1762, devolved upon the de- * 
fender himfelf as his heir. The liferent and annual intereft of this 
fum had been fettled upon George by his brother Alexander's fettle- 
ment, of the above date; but as, owing to the involved fituation of 
the eftate of Stanhope, little of the intereft had been paid, there was 
due to George, at the time of his death in 1764, an arrear of inte- 
reft amounting to L, 4296. 

George Auchterlony , on the 27th February 1762, executed, in the Scot- 
tifli form, a difpofition and afftgntUion; whereby he difponed and con- 
veyed his own proper fhare of the debt affeding the eftate of Stan- 
hope, being L.4517, 15 s. of principal fum, with a proportion of the 
penalty and intereft that ftiould be due at the time of his death ; as 
alfo his ftiare and intereft in the York Buildings Company* s debts above 
mentioned, affeding their eftates in Scotland — to ai\4 in favour of 
Meftrs Willoch, &c. together with John Auchterlony the defender, 
and their heirs, &c. " to the end that they might apply the proceeds 
" thereof towards payment of his debts and legacies, obligations and 
*' donations, in fuch way and manner as he had already or ftiould 

" there- 
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^* thereaftv think proper to give and bequeath, by his laft will and 
" teftamenty codicil or codicils, thereto duly execute," 

This difpofition made no mention of the adjudication of the eftate 
<^i Stanbope^ which had been led for the whole heritable debt: it 
mentioned only the heritable bond and infeftment ; and conveyed 
the (hare thereof, which had all along remained with George, and 
his intereft in the York Buildings Company^ s debt ; but it took no no- 
tice of the bygone intereft due on the L. 5500, amounting afterwards 
to L.4296, the third and laft portion of George^s eftate, as above 
noticed. 

On the 5th March 1762, George executed his laft will and tefta* 
ment ; whereby he appointed the purfuers his executors ; and after 
leaving feveral legacies to the amount of fome thoufand pounds, he 
gave to the defender L. 50 for mournings. The will concludes with 
a claufc, whereby he " gives, devifes, and bequeathes, all the refidue 
•' of his eftate^confifting of money, bonds, bills, government and other 
^* fecurities, atid all intereft, rents, and profits that ihall be due there- 
" on, and all his other eftate and effeds, of what kind foever, to 
^* and amongft his nephew and nieces, grand-nephews and grand«- 
** nieces, equally betwixt them/' 

George Auchterlony died in May 1764; and fome time thereafter 
John, the defender, challenged the above fettlement, and maintained, 
xmOy His right to the L.4296 of bygone intereft fallen due on the 
Im 5500 of the Stanhope debt, as having been rendered heritable by 
the adjudication led on the original bond in 1738 ; and as neither 
tranfmitted nor tranfmijQible by George's truft-difpofition and laft 
will, and fo falling to him as his heir at law. %do^ He fet up his 
claim to the L.45I7, 15$. of principal and intereft thereon, part of 
the debt on Stanhope j as alfo to the fum due on the York Buildings 
Company's bonds, which by tranfadions and agreement had been fet- 
tled to amount to L. 1709 : 5 : 8; upon the ground that, as thefe 
debts were heritable fubjeds, they had not been eftedually convey* 
ed by George to his truftees by the difpofition of 271!? February 1762 
and laft will of 5th March thereafter ; and that they, of courfe fell 
to him ii> the fame capacity as his heir at law« 

Thefe wer? the points contefted ; and though, in confequence of 
fome arrangements that had taken place, oppoilte actions were railed, 
by which means George Auchterlony was ftated as the defender; 
yet as he was radically in peiitorio^ the argument maintained by him 
ihall take the lead. 

Pleaded for John Auchterlony the defender j 

On thefrj point. It was an eftabliftied principle in the lav of 
Scotland, that an adjudication, both as to the accumulate fum and 
the annual rents due thereon, made part of the heritable eftate. An 
adjudication was not merely a pignus praBorium or fecurity, but a ju- 
dicial fale of lands under a limited reverfion, upon payment of the 
accumulated fum and annnalrents. This payment could only be 
made to the perfon in titulo of the bonds, viz. the beir^ who in that 
event only was to convey or renounce his right ; and the executor, 
as he was not the perfon who could reconvey^ had clearly no tight 

to 
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to demand the fulfilment of the condition. As there could be no 
doubt upon this point as to the principal fum and annualrents ac* 
cumulated, the law admitted of no diftindion betwixt thefe and fub- 
fequqnt annualrents arifing thereon : an adjudication in fhort was a 
jus individuunL, and muft cum omni caufa defcend to the heir. The only 
inftance in which that principle had been called in queftion was in' 
the cafe of Ramfay ro«/r^» Creditors of Clapperton, in 1738, when the 
judgment of the Court, deliberately pronounced after a hearing 
in prefence, was in favour of the heir of the adjudger; and as 
that judgment had been approved of and acquiefced in for a long 
feries of years, it would be of very dangerous example to overthrow 
fixed aiud eflablifhtd rules, originally founded on obvious prin- 
ciples. 

The prefumed will and intention in this cafe could not alter the 
queftion. However ftrong the prefumption might be in favour of a 
teftament, as the exprefs will of the teftator, it never would froni 
thence follow that landed eftates were, contrary to the particular rules 
of law, to be tranfmitted in that way \ and as every one was prefu- 
med to know the law, it was a fair inference that, by not difpofing 
of the right otherwife in a habile mode, it had been the teftator's 
intention it fhould go as the law would dired. 

Upon xhtfecond point. It was a clear propofition that the deed in 
favour of the truftees,' upon which they refted as the foundation of 
their right to the heritable fubjeds thereby conveyed, could not of 
itfelf have been carried into any effed, independent of the tefta- 
ment. A truft was thereby nominally created j but the ufes and 
purpofes of that truft were referved for the laft will to be afterwards 
executed. Without the fubfequent deed, therefore, the truftees 
would have been obliged to denude of thefe fubjefts in favour of the 
heir, as the only perfon having right thereto : It was the teftament 
only which could give the truft difpofition any force or efFedl as to 
the deftination ordifpofal of the teftator's eftate ; and as the law 
did not allow heritable eftates to be conveyed by teftament, neither 
would it fuffer that falutary rule fo be eluded by devices of this na- 
ture. 

The truftees had no jus quefttum by this deed j it remained undeli- 
vered and under the maker's power as efFedually as if it had never 
been executed j and if a contrivance of this nature was allowed to 
defeat the heir's right of fucceflion, the law of deathbed would be at 
an end. Every perfon meaning to difappoint the heir, had nothing 
more to do but to execute a deed of this kind ; and keeping it in his 
pofleflion, and under his power, thereafter, by fome other deed exe- 
cuted upon deathbed or by teftament, appoint the ufes to which the 
cftate thereby conveyed fliould be applied. 

Pleaded for the Truftees y 

Upon tht firjl point. In queftions of this nature, whether fubjeds 
were to be held as heritable or moveable, fo as to delcend to the heir 
or executor, the intention of the deceafed party, whofe fucceflion was 
diiputed^ was chie^y to be conftdered. This principle was folemnly 

eftablifhed 
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eftablifhed as a;general rule in the cafe. Stair, Feb. 1676, Waugh con^ 
tra Jamcfon. The intendment of parties in the prefcnt inflance was 
unqueflionable, both from examination of the previous conveyances 
of that debt, which were all filent as to the adjudication, fo that it 
was confidered as refting merely upon the heritable bond ; and ftill 
more fo when George's fettleraents were confidered, whidi unequi- 
vocally fliewed he regarded thefe arrears as a moveable fubjeft, and 
that as fuch they were difpofable by tel^ament in the way he wiflied. 

The plea maintained, that an adjudication had the effedl of ren- 
dering the pofterior as well as prior annualrents properly heri- 
table, was founded on a fubtilty of law, to which effed ought not 
to be given, in order to defeat the meaning and intendment of par- 
ties. No reafon exjacie occurred why an adjudication (hould havis 
ftronger effeds, as to the intereft of the debt, than in many other 
cafes pointedly analogous and fimilar. Take the cafe of an heritable 
bond upon which there was an arrear of intereft :. the debtor could 
not redeem or compel the creditor to renounce without paying both 
principal and intereft j and yet if the creditor was dead, both heir 
and executor muft concur in difcharging the debt; the one for the 
principal, the other for the intereft. The contrary argument refted 
in a great meafure upon the rigorous principles of the feudal law 5 
but thefe had been greatly relaxed in favour of the right of execu- 
tors ; ftrong inftances of which occurred in the cafes, Fac. Col. 5th 
Dec. 1760, Hamilton of Dalzel contra Mrs Euphan Hamilton j and 
of 24th July 1765, Lord Banff f(?/i^r^j Tod * ; by which, in diredl: 
contradidion to fome deciftons, it was now an eftabliflied point, that 
the rents of an eftate falling due in apparency, though not uplifted 
by the heir in his lifetime, were no longer heritable (b as to pafs to 
the next heir of the inveftiture, but were in bonis of the apparent 
heir deceafing, and went to his executors. 

Thefe ftrong inftances of recent departure from ftrid feudal prin- 
ciples, were fufficient to fliew that the decifion in t\iec2ikof Ram/ay and 
Glapperton was now out of the queftion : and as it was by mere ac- 
cident that the heir, in the firft inftance, came to have a claim, viz. 
by George Auchterlony's not having uplifted and difcharged the 
whole arrears in queftion, it was extremely hard thatthofe who were 
intended to have this fund ftiould be deprived of it. 

Upon the fecond point. It was an agreed facft that George Auch- 
terlony was in liege poujiie, both when he executed the truft difpofi- 
tion in February 1762, and his laft will and teftament in March fol- 
lowing, and that he lived and enjoyed his faculties for two years 
thereafter. This being the cafe, and as he held the unlimited fee 
and property of his whole eftate, he was clearly intitled, by a deed 
in proper form, to convey this debt on Stanhope^ or any other heri- 
table eftate, to any perfon he pleafed, and under fuch conditions and 
referved powers as he fliould think proper. The deed in queftion 
^as Aich a deed ; it was a deed i^er vivos fufficient to exclude the 
heir at law ; and the fubfequent teftament was only an excrcife of 
the power and faculty thereby referved. 

F The 
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The truft right being therefore, by the law of Scotland, a habile 
conveyance in favour of the truftees, the property fully vefted in 
them, and the granter as much denuded of the fubjeds conveyed as 
any one could be, by a deed referving his liferent, and a power to 
alter or burden at any time of his life, it was of little or no coufe- 
qence what was the form of the writing in which, by the referved 
power, the after purpofes of the truft were declared. The firft deed 
being a fufRcient deed, was all that was required ; and as the right 
of the heir was thereby cut off and excluded, he had neither title 
nor intereft to challenge the fubfequent declaration, whether it was 
a teftament, or conceived in even a lefs formal manner. The truf- 
tees upon this point founded on the cafe, Fac. Col. 28th Feb. 1765, 
Pringles contra Pringle ; but which was reverfed upon appeal ; and 
certain deeds, viz. a bond on death-bed, and a cddicil executed in vir- 
tue of a referved faculty in a deed which was unchallengeable, fuf- 
tained. 

There were feveral fpecialties argued in this cafe; but in giving 
judgment, their Lordfliips refted entirely upon the general abftracS 
point. Upon iht Jirjl^ they were nearly all agreed that the bygone 
arrears were heritable ; and as they had not been conveyed in the 
truft-difpofition, that they fell to the heir. Upon the fecond point, 
they were a good deal divided ; fome were of opinion that the fet- 
tlement executed was an indirect way of evading the law of death* 
bed. The majority, however, thought that the truft-deed was an ef- 
fectual conveyance of the heritable fubjeds mentioned therein, and 
that the after declaration was legally executed in virtue of the re- 
ferved power in the truft. 
Dec. 14. The following judgment was pronounced : " Sujiain the defence for 
*7 9- a John Auchterlony againft payment of the fum of L. 4296, as the 
balance of the intereft of the principal fum of L. 5500, which was 
refting at the time of George Auchterlony 's death ; and aftbilzie 
the faid John Auchterlony from that branch of the libel at the in- 
ftance of the truftee againft him. Repel the defence proponed for 
the faid John Auchterlony againft payment of the fum of L, 1709, 
5s. 8d. uplifted by the faid John Auchterlony out of the eftate of 
Mariftiall : find the faid fum does fall under the truft-right libel- 
led on, &c. Sujiain the defence proponed by the faid Robert Willoch 
and the other truftees of the faid George Auchterlony, againft pay- 
ment of the fum of L. 4517, 15s. and annualrents thereof, claimed 
by the libel at John Auchterlbny's inftance againft the faid truftees: 
Find that the faid fum was carried by, and vefted in, the truftees, 
^^ by the truft-difpofition executed by George Auchterlony in their 
*' favour, and the faid George Auchterlony *s latter will and tefta- 
" ment relative to the faid truft-right; and aflbilzie the faid Robert 
" Willoch and the other truftees from the procefs brought at John 
*^ Auchterlony's inftance againft them for payment of this fum, 
" and decern." 

Both parties reclaimed ; but the Lords adhered, and refufed both 
petitions. 

Lord Ordinary, Ju/ltce-Ckri. For the Truftees, So!. Dundas^ Rat. 

Ckrk, For John Auchterlony the Heir, A. Loeihart, Wi^U. 

This deciiion altered upoR appeal, 

• No. IX. 
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•No. IX. December 19. 1769. 

I 

ALEXANDER HILL, Purfuer; 

« 

CONTRA 

JAMES YEAMANT and WILUAM HOGG, Defenders. 

Eviction. — Warranty. — Ln an aBion of damages upon the warranty:^ 
for the eviSion of an heritabie fubjeSly when the evi£iion is underwood 
to have taken place ? and at iphat period the value of the fubjeB eviBed 
is to be regarded^ fo as to af certain the amount of the purfuer^ s claim? 

IN the year 1756, Yeaman fold to Hogg a tenement of lands, (hops, 
and brew-feat in Dundee, binding himfelf to deliver a valid and 
proper difpofition to the fubjeds, Hogg made oyer the purchafe to 
Hill upon the fame terms and conditions, who entered to pofieffion, 
and meliorated the fubjed by neceflary repairs. Yeaman's title to 
tht Jhops and brew-feat had, it feems, been a bad one; for in 1759 
Elizabeth Reid brought a challenge of the adjudication, the ground 
of that title, as having been deduced againfl a wrong perfon a^ hein 
Appearance was made, both for the purfuer and defenders, in the 
adion at Elizabeth Reid's inftance ; the expence of which the de- 
fenders defrayed. 

In Augufl 1760 a fequeflration was awarded of conient ; and in 
January 1762 Lord Minto, the Ordinary in the caufe, pronounced 
an interlocutor, fuflaining the adjudication " as a fecurity for the 
" fums adjudged for j" thereby deciding that it no longer fubfiiled 
as a right of property. In this judgment the defenders, Yeaman and 
Hogg, acquiefced ; but as Mrs Reid did not, the interlocutor in that 
procefs was not finally fettled till the 15th July 1766. 

The purfuer. Hill, then brought an adion againft Yeaman and 
Hogg, his authors, for the value of the fubjeds evided, and for the 
rents he had been obliged to pay to the judicial fador after the fe- 
queftration. In this adion he maintained that he ought to be. allow-, 
ed the value of the fubjeds as at the date of the interlocutor 15th 
July 1766; while the defender, on. the other hand, contended they 
were liable for the value only as at the period when the a<^ion at Mrs 
Reid's inftance was brought, or, at any rate, when the fequeftration 
was awarded. The Lord Ordinary, by two feveral judgments, 28th 
February and 26th July 1769, found, "That the evidion of the 
" (hops and brew-feat is to be held as taking place at the date of 
*^ the fequeftration ; and that the purfuer is Intitled to the value 
" thereof as at that period." 

Pleaded by Hill in a reclaiming petit ion^, ^ 

I mo, In all fales for an onerous price warrandice was implied j and 
# as 
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as the fellers could not make the purchafe good, they muft make up 
to the purchafer quod deeji to him by the evidion. Erfkine, b. 2. t. 3. 
§ 13. Bankton, b. 2. t. 3. § 124. fays, warrandice " in difpofitions 
" of lands extends to the whole value of the fubjedl as it is at the 
" time of evidion :'* and according^ to Lord Stair, ^* the whole 
" worth of what is evided, as it is the fime of evidlipn is infer- 
" red." 

2do^ The time of evidion could mean no other than the date of 
the final judgment by which the fubjed was carried off. Till decree 
was finally pronounced in the procefs, it was uncertain whether 
there could be any evidion at all ;. during the dependence of the 
procefs it was ftill doubtful who would prevail ; and as the pur- 
chafer would be barred from having recourfe upon the warran- 
dice againft his author till evidiion adually happened, and of courfe 
an adtion fot indemnification in thefe circumftances premature, the 
date of the decree feemed to be the only terminus babilis at which 
the value of the fubjeds evided ought to be fixed. 

3m, The adopting of any other rule would be produdive pf ine- 
quality and injufl:ice. If this was not fixed, the defender might 
with equal reafon pitch upon any time that was moft advantageous 
to himfelfj and, as the purfuer muft admit, that if the value was to 
be diminilhed at the period of evidion, he could claim only the 
amount, he was equally intitled to the chance of an eventual rife« 

Anfwertd for the defenders^ 

jmo. The purfuer's argument proceeded upon the erroneous fup- 
•pofitiouj that the purchafer could not bring his adion of evidion 
till evidion had adually taken place by a final decree ; butinftances 
occured every day where the purchafer raifed his adion whenever 
the challenge was brought againft himfelf, Did. v. 2. p* 518. 

ado^ It was in a purchafer's power, whenever a challenge was 
brought, immediately to give up the fubjed to the challenger 5 and 
he would neverthelefs be intitled to recur upon his warrandice, pro- 
vided it appeared that no good defence could have been pleaded by 
the feller, had he been in the field. Voet. ad Dieg. 1. 5 1. De Evidione. 
Did. V. 2. p. 518. Now if this would hold good on one hand, it was 
equally clear upon the other, that the feller might, whenever th6 
challenge was made, immediately tender to the purchafer his damnum 
ct interejfe^ and infift that he (hould reftore the fubjed; and if the 
purchafer did not incline to do {o, but to litigate the matter, he 
could not furely infift that the feller (hould be liable to him for an 
additional value to which the iubjed had accidentally rifefi during 
the dependence of an untenable procefs. In the prefent inftance, 
therefore, had the purfuer immediately yielded the fubjed, he would 
have drawn merely the price he paid, the houfes not having then 
increafed in value; if the defender had tendered the damnum ytht re- 
fult would have been the fame ; and hence it was reafbnable that the 
period of challenge fliould be that at which the damage was or 
might be afcertained, without requiring a fentence, or paying any 
Tegard to the accidental duration of a law-fuit. 

jft'*^ Apcbrding even to the purfuer's dodriiie, the period of evic- 

* tion 
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tion could never be l^rought down later than the date of the Lord 
Ordinary's interlocutor^ fuftaining the adjudication only as a fecu- 
rity5 as by this judgment the title as a right of property was cut 
dowu, and the fubjed of courfe completely evided. 

The Court founds " That the evidlion of the (hops and brew- Dec- 19. 
•* feat within mentioned took place at the date of the interlocutor ^769- 
•* pronounced by the late Lord Minto upon the 6th January 1762, 
** reftriding the adjudication to a fecurity for the lums adjudged 
** for; and remit to the Lord Ordinary to proceed accordingly/* 

ft 

Lord Ordinary, Haiies, ForlEItll» John Douglas. 

Clerk, Roft, For Yeaman and Hogg, y. Maclaurin. 


^a X, December ig. 1769. 

GEORGE GRANT, Purfuer; 

CONTRA 

DONALD CRUIKSHANKS, Defender. 

ft 

Bill of EXCHAi^GE.^-^Inbabile tranfmijfion of a hill^ and an arrefier pre^ 

ferrecL 

Y 0^ being indebted to Grant ^ procured the acceptance of Lieu- 
^ tenant Grantj who again was Low^s debtor to a bill for part of 
the fum he was due to Grant ; but inftead of figning the bill him- 
felf as drawer, and then indorfing it to Grant, Low delivered the do- 
t:ument the day after he had procured the acceptance to Grant, 
who either then or fome time after adhibited his name as drawer. 
^Cruikjbanks^ a creditor of Low^s, having arrefted in the hands of 
Lieutenant Grant, a multiplepoinding was raifed, and a competition 
enfued between Cruikfhanks the arrefting creditor and Grant the 
holder of the bill. The Lord Ordinary found, ** That as this bill 
was accepted as payable to. Low, the intended drawer, Low's 
giving that bill to George Grant his brother-in-law, that he might 
fign as drawer^ was not a habile method of tranfmitting the con- 
tents to George, and therefore prefers Donald Gruikfhanks on his 
arreftment.'* And to this interlocutor, upon advifing a petition Dec 19. 
4ind anfwers, the Court adhered. 1769* 

Lord Ordinary, AnchenUct* For Grant, Wigit. 

Clerk PringU. For CruiJkflianks, Maclaunn* 
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No. XL January 15. 1770, 

JANET LINDSAY, Purfuer j 

CONTRA 

JOHN EWING, Defender. 

Minor,— ^ dijpofuion of heritage^ granted gratuitoujly^ by a minor in ap- 
parencyy and without titles ejiablijhed in his per/on^ reduced. 


M 


\ 


ICHAEL LINDSAY, portioner of Nether, Ballocb^ was fucceeded 
by his fon John, who in the year 1723, while in minority, in a 
ftate of apparency, and without making up any titles to his father's 
lands, difpon,ed the fame, failing heirs of his own body, to his uncle 
John Lindfay. There was every appearance of tlie deed having 
been gratuitous ; for though it bore to be for onerous caufes, &c. 
and proceeded upon the narrative of certain obligations upon the part 
of the difponee, it was not eftabliflied, though averred, that any of 
thefe had been fulfilled, or that any price had been paid. John 
Lindfay the uncle difponed thefe lands to John Ewing, who got in- 
feft upon the precept, and continued to poflefs the fame down to the 
year 1754, when an adion was brought againft him at the inftance 
of Janet and Agnes Lindfays, daughters of Michael, and apparent 
heirs to him, their brother John the difponee, in 172J, having died 
foon after that period. 

Various reafons of redudlion were founded on j and owing to the 
defender Ewing not producing the difpofition by John Lindfay to 
his author in 1723, the purfuer got into pofleffion, and a variety of 
procedure, unneceffary to be detailed, followed. In the year 1765 
the difpofition was produced ; and after fome farther procedure, par- 
ties joined iflue upon the grounds of the original adion of reduc- 
tion in 1754, when Janet Lindfay reftridled her conclufions, and 
craved judgment upon the following grounds : The apparency, de- 
fedl of title in the perfon of John Lindfay the younger to grant the 
difpofition 1723, under challenge, and that the fame was gratuitous. 

The qucftion having been reported on informations, it was pleaded 
for Janet Lindfay : The nullities in the defender's right were intrin- 
fie, and appeared on the face of the progrefs and titles themlelves 5 
the perfon laft but one feifed, appeared, from the titles produced, to 
ha\|e been Michael Lindfay; and as John Lindfay his fon had died in 
apparency, without having made up any titles, or having connedied 
his right, either by fervice or otherwife, with Michael Lindfay his 
father, he had of courfe no right in him which could be conveyed 
to another; and hence the difpofition, with all that had followed 
thereon, was null and void. The objedion to the titles and progrefs 
applied with equal force to Ewing; for the difpofition in his favour 

fpecially 
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fpecially narrated the rights of John Lindfay his author^ and par- 
ticularly mentioned that John Lindfay the younger had made up no 
titles, and could transfer no right ; fo that he purchafed a non habente 
•with his eyes open, and muft fufFer accordingly, 

Anfwered for Ewing : The purfuer could derive no benefit now 
from the want of title in her brother at the time of the conveyance ; 
for by palling by him, her immediate predeceflbr^ who was three 
years in pbfleflion, and making up her titles to one more remote, fhe 
had fallen under the enadment of the ftatute 1695, c. 24. and hence 
ibe was bound to implement her brother's onerous deeds, and to 
fupply any defeds that might appear upon the difpofition to John 
Lindfay ^the defender's author. 


44 
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The following judgment was given. " In refped that the difpo-jan. 15. 
fition by John Lindfay to his uncle John the cooper was gratui- »77«>- 
tons, granted during apparency, and without titles eftablifhed in 
his perfon, therefore the Lords reduce the fame :" and to this in- 
terlocutor, upon advifing a petition and anfwers, they adhered. 

Lord Ordiaaij, Barjarg* For Janet Lindfay. Geo. Wallace. 

Ckrk, Tait. For John Ewlng, Jt^ms Colquboun. 


No. XIL January 17. 1770. 

JEAN HAMILTON, Relift of David Milne of Newmills, Purfuer; 

CONTRA 

JEAN WOOD, Defender, 
Competition. — Competition between an adjudication and the right of terce. 

JEAN HAMILTON was married to David Milne without a con- 
trad of marriage ; Milne died abroad, having a fmall land eftate 
in which he was infeft, fo that his widow ^vas intitled to her terce. 
Jean Wood was a confiderable creditor upon thefe lands by adjudi- 
cation ; and as, before going abroad, Milne had executed a difpofition 
in his wife's favour, fome communing took place betwixt her and 
Mrs Wood as to her bringing the lands to. fale for the benefit of all 
concerned upon that title ; but which came to nothing. 

Mrs Wood in the mean time had obtained a decreet of mails and 
duties, and for fevcral years had uplifted the whole rents ; but the 
purliier having been ferved and kenned to her terce, brought an ac-» 
tion againft the tenants and pofleflbrs, and againft Mrs Wood, for 
the rents of one-third of the lands from and after the death of her 
iaid hufband, and fo forth yearly in time coming. The tenants 

brought 
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brought a multiplepoinding j and the Lord Ordinary preferred the 
widow " to the rents, mails, and duties, in the hands of the tenants, 
" and in time coming during their pofleflions/* Mrs Wood repre- 
fented ; and founding upon her bona fides^ contended that her adju- 
dication fliould be effedual as to every thing except the thirds fal- 
ling due in time coming ; and the Lord Ordinary founds ^^ That the 
" widow is intitled to her terce from the time of her hufband^s death; 
" and repels the defence oi bona fides. ^^ Mrs Wood reclaimed to the 
Court : and memorials having been ordered, it was 

Pleaded for the purfuer : 

The right of terce drew back to the huiband's death, and of 
courfe the wife had an unqueftionable title to a third part of the 
rents' from that period, whoever was in pofleffion of the land. This 
was a point eftablilhed by all our lawyers : By Balfour in his Prac- 
ticks, p. 108, 109, 2ift Feb. 1532, Crichton contra Hamilton'^ Spottif- 
woode, voceTtrctp Craig, lib. 2. dieg. 22. §53.; Lord Stair, b. 2. § 15. 
25th Nov. 1624, Tenants J Bankton, b. 2. t. 6. § 15. Erflcine fays, 
that the widow's fervice to her terce is not what conftitutes the right, 
but merely declares it; " and fo intitles her to the third part of the 
"** rents retro from her hufband's death, preferable to any rights that 
^* may have affeded the lands in the intermediate period between 
^* that and her pwn fervice." 

Nothing could exclude this right but an infeftment preferable to 
the hu{band*s j the tercer was intitled to uplift from all intermeddlers 
whatever ; nor was there any diftindion in that refped between the 
heir and a creditor. The fubjeds uplifted did not belong to the 
perfon in whofe right they uplift ; and as the creditor of the huC- 
band could only attach what was in bereditate of the hufband, viz. the 
fee of the lands, together with two-thirds of the rents, he muft, if he 
has gone farther, account to thofe having right. 

It was no good argument , that the right of terce was unknown, 
and did not appear on any record : It was a right founded on the 
public law; could never be confidered as latent; and it was the duty 
of every perfon to inquire into the condition of thofe with whom 
they contrad, whether there may be a widow in the cafe, and upon 
what footing (he (lands. 

Pleaded for the defender : k 

The prefent queftion depended upon the plain and indifputable 
principle of law ; repetitio nulla eft ah eo qui fuum recipit. The pur- 
fuer^s claim refolved into a conditio indebiti againft the defender; but 
for which, on account of the above principle, there was no founda- 
tion, which even held licet ab alio quam vera debitore folutum tft. L. 44. 
ff. de cond. indeb. . ^ 

The purfuer's argument was founded upon a mifconception of the 
nature of her right. It was no real right which operated ipfo jure^ 
but ^jus ad rem; a claim or power to the widow of uplifting, if (he 
pleafes, during her lifetime, a third part of the fruits of the lands in 
which her hufband died infeft^ But although it had been a real 

right^ 
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rights and ia that refped preferable to the defender*s adjudication^ it 
never could be made out that (he could lie by ; and after the defen- 
der had, by legal procefs againfl: the tenants, recovered a part of her 
debt, inlifl in a condiSio indebiti to make her refund what (he had re- 
ceived. Harcus, Arreftment, March 1684, Kerr contra Rutherford. 

The right of terce not being difcoverable from any record, a pur- 
chafer or creditor, though willing to inquire, might not be able to 
get information whether there are fuch rights in exifience or not ; 
and hence if fuch claims of repetition were fuftained^ the fccurity of 
the records would in fo far be deftroyed. 


4C 


The Court gave judgment as follows : " Find, That the widow be- Jan. 17. 
ing referved to her terce, has a right to a third part of the rents, ^"®' 
fb far as the fame are in medioj and in time coming : But remit to 
the Ordinary to hear parties with regard to the manner of the pe- 
titioner's obtaining his decreet of mails and duties during the 
communings between the parties) and to do therein as he (hall fee 


-•* caufe.'^ 


Lord Ordinary, Monboddo. For Hamilton, lU^ Campklh 

Clerki Home, For Wood, J. Maclaurim. 


No.Xni. January 20. i^j "JO* 

JAMES BOYD, Purfuer ; 

CONTRA 

WILLIAM GIBB, Defender. 

Exhibition. — ^Witness. — In a procefs of exhibition ad deliberandum by 
a relation claiming under a remote ancejior^ a proof of propinquity is re^ 
quired. — ObjeBion to witneffes^ that they were aunts to the purfuer ^ in 
this cafe repelled. 

JAMES BOYD intending a challenge of Gibb's right to the eftate 
of Pitkindie, brought a procefs of exhibition ad ddiberandum ; 
when it was objeded, that though an apparent heir was intitled to 
bring fuch an adion without any proof as to his relationfhip, yet as, 
according to the purfuer's own theory, he was a very diftant relation, 
it was incumbent on him to (hew he had a title to infill, by bringing 
a clear proof of his propinquity as apparent heir to ^he predeceflpr. 
In whofe right he meant to claim. 

The Lord Ordinary allowed the purfuer to prove his being heir 
apparent to his predeceflbr libelled. And the purfuer having addu- 

' H ced 
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ced as witnefs Agnes and Helen Boyd, his aunts, they were objeded 
to as incompetent, i^, On account of their relationfhip ; 2d, As ha- 
ving given partial council and advice in the caufe. 

In fupport of the Jirfi objedion, it was maintained, that it was an 
eftablifhed poitit an aunt could not be adduced as a witnefs for her 
nephew or niece : Such being, according to Lord Stair, in loco pa- 
rentum, b. 4. t. 43. § 7.; Bankton, v. 3. p. 646. j Did. v. 2, p. 520, 19th 
June 171 3, Creditors of Ormiflon contra HsLvnilton. In the cafe Fal- 
coner, i6th June 1747, Gordon r^;i/r^ Gordon, the objcdion-to a 
witnefs that (he was filler to the purfuer was not removed j though 
it was anfwered that flie was daughter to the defender. The excep- 
tion to the general rule that thefe were neceflary witnefTes, could not 
in this cafe be admitted ; that exception delated only to cafes where, 
from the occult and private nature of the thing to be proved, there 
was a penuria : But the view in which the purfuer regarded them as 
necelfary witneffes, that they were the perfons beft acquainted with 
the point in difpute, evidently led to this confequence, that when- 
ever a perfon was attempting to eftablifli a falfehood, he fhould be 
allowed to adduce his neareft relation ; as in fuch a cafe there would 
no doubt always be a penuria tejlium. 

As to the ftcond objedion, it was faid that they had interefted 
themfelves in the caufej had given information of what they knew; 
and had recommended or employed an agent to carry on the fuit for 
the purfuer's behoof. 

Anfwered: The ftridnefs of the ancient pradice, as to the rules of 
evidence, was now much relaxed : exceptions from the general rule 
had at all times been admitted when, from the nature of the cafe, 
there mull neceflarily be a penuria tejlium ; and, according to Lord 
Stair, b. 4. t. 43. § 10. " witnefles," even near collateral relations, 
" fliould not be rejeded, unlefs other unfufpeded witnefles could 
" be found." Etlkine, p. 451, laid down the fame rule; and the 
exception had been carried fo far, that in the proof of a clandeftine 
marriage even brothers and fillers were admitted* Bankton, v. 2, 

p. 648. § 15. 10. 

The prefent was a cafe precifely of that nature where the feverity 
of the law (hould be relaxed : the pedigree and relationfliip of fami- 
lies, efpecially thofe of an inferior rank, were feldom attended to 
but by thofe of the family itfelf ; fo that to exclude their teflimo- 
ny would be a denial of the only mean of proof. The nature of the 
cafe alfo admitted of favour j as, in order to prevent the eftate from 
falling to' the crown as ultimus hares, a very flender proof of propin- 
quity would be required. 

As to the fecond objedion, the only information they had given 
was in anfwer to fuch inquiries as were always allowed to be made 
before leading a proof: that they had not employed, but only re- 
commended the agent y and as to the alleged converfations with 
other witnefles, thefe were merely extra-judicial, and there was no 
proof that any of them had been thereby either inllruded or in- 
^ lluenced. 

The depofitions of thefe two witnefles having been fealed up, the 

Lord 
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Lord Ordinary ** Repelled the objeftions, and ordained the feals to 
" betaken off*" To which interlocutor, upon advifing a petition and 

anfwers, the Lords adhered. Jan. 30. 

1770. 

Lord Ordinary, StrichiH. For Boyd, Lochhari. 

Clcrk| CampbcJL i^or Gibb, Macquun. 


No. XIV. January 26. 1 770. 

JOHN DONALDSON, Purfuer -, 

I 

CONTRA 

WILLIAM DONALDSON, Defender. 

Arbitration.— r-^ decreet-arbkral^ pronounced after expiry of the time 
limited in the fubmiffion^ and prorogation thereof fet ajide. 

THESE parties, on the 7th May 1768, entered into a fubmiffion of 
mutual claims ; the limiting claufe of which was thus exprefled : 
*' And the faid arbiters are fully hereby impowered to fall about do- 
^* ing the bufinefs aforefaid, and that betwixt and Whitfunday next ; 
'* and to give forth their decreet-arbitral in a diftind manner, &c/* 
Upon the 24th May the parties fubmitters made up a minute, 
wherein "they declare this fubmiffion current till the ift day of Oc- 
" tober next j" but the decreet-arbitral was not pronounced or given 
forth till the 6th of that month ; five days after the prorogation* 

John Donaldfbn brought a redudion of this decreet ; on which 
the Lord Ordinary pronounced the following interlocutor : " Suf- 
** tains the reafon of redudion of the decreet-arbitral, tha(the fame 
was pronounced after the expiry of the time limited in the fub- 
miffion and prorogation thereof. 




William Donaldfon reclaitned, and argued, that the claufe recited 
related not to the decreet, but to the period the arbiters were to fall 
about doing the bufinefs, viz. infpeding the lands, valuing the crop, 
flocking, &c. and doing other preliminary matters, which, it was to be 
prefumed, never could be accompliihed within fo fhort a time as be- 
twixt the 7th of May and the term of Whitfunday ; and as the fub- 
miffion therefore was unlimited as to time, it behoved, according to 
the general rule and pradice, to fland in force for a year. 

T^he purfuer anfwered^ That the claufe of limitation was exprefs, 
and that it was triti juris, and had been often decided, that a de- 
creet-arbitral, pronounced after the term limited in the fubmiffion, 
was null and void: aSth Feb. 16^6, Freeland; Jan. 1680, Hamilton 

ctmira 
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contra Jizyi ad Dec. 1680, Pitcairn contra Rofe; 18th Nov, 1696^ 
Watfon contra Milne. 


Jan. 16. The Lords adhered. 

1770. 

Lord Ordiaaryi Pttfopr. 
Clerk KirifatruL 


Tor John Donaldfony jf^ Fer^Jfmu 
For William Donaldfon, A. LocUarL 


No. XV. 


January 26* 1770* 


RACHAEL BROWN and her SISTERS, Heirs of Line of the decea- 

fed Dr Brown of Dundee, Defenders j 


CONTRA 

ALEXANDER BOWER and Others, Truftees appointed by the de- 

ceafed Dr Brown, Purfuers. 

Clause — Heritable and Moveable. — A deed containing di/pojitive 
words held to be a difpojition and not a teftatnent : But the words " means 
*' and effeBsy heritable and moveable*\ in /aid deed^ found infufficient 
to convey a proper heritable fubjedl. 


UPON Dr Brown's death in 1768, it appeared that he had made a 
fettlement of his affairs ; whereby he ^^ gave^ granted^ ajffignedy and 
^^ freely difponed^'^ to Bower and others, as truftees, " alibis goods ^ gear ^ 
* means y and effeBsy heritable and moveable "^^ and by the fame deed he 
nominated the faid truftees his " fole executors, univerfal legatees, 
** and intromitters with his means and effeds,'* with power to give 
up inventories, and to confirm ; declaring that the deed was only to 
take effe^ft after death. Befides large funds, truly perfonal, Dr 
Brown was poflefled of feveral heritable bonds, an adjudication upon 
which he was infeft, and a houfe in Dundee. 

As the deed contained neither procuratory nor precept, the truf- 
tees brought an adion againft Rachael Brown and fifters, that, as 
heirs of line, they fliould make up titles to the heritable fubjeds, 
and denude thereof in their favour, in order to their execution of the 
truft. But to this acftion it was ftated in defence, \pi0y That the deed 
which was the title of the adion was of a teftamentary nature, and 
therefore ineffedual in law to carry heritable fubjeds ; at leaft, 2^^, 
That it could neither carry the adjudication nor houfe in Dundee 
And in fupport of thefe it was pleaded for the defenders^ 

J mo, Whatever may have been the intention of a party in ma- 
king a deed, it was neverthelefs a clear propofition laid down by all 
lawyers, that heritable fubjeds could be conveyed only in a certain 
ibrm, and not by a deed of a teftamentary nature j Haddington, 21ft 

June 
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June 1705, Jack; Stair, 21ft Feb. 1663, Wardlaw; 13th July 1670, 
Daughters of Soutrie^ Refting, therefore, upon this general rule, 
the deed in queflion was not a formal and proper difpofition inter vi^ 
vesy but was truly of a teftamentary nature. For though it did bear 
the words " Give^ grants ^Ifig^y <^nd difpone^^ yet in every other re- 
fpedt it bore the chara<£teriftic of a teftaiiient; it conftituted the truf- 
iees executors and legatees^ authorifed them to give up inventories and 
:to confirm^ and Was only to take efFed after death. Thele were the 
efleutial ingredients of a tellament ; and a decifion dirtrdly in point 
was given in the cafe, Did. voL 2* 4th Dec. 1^735, Brand contra 
iBrand, though the defence in that cafe was, that nothing hindered 
9, teftament and aflignation inter vivos from being on the fame paper. 

2ikf Though the deed ihould be fuftained, fo far as to convey fuch 

heritable fubjeds as fell particularly within the Nvords, viz. the he- 

rritable bonds ; syet there were no words fufBcient to carry the other 

:branches of the real eftate, the adjudication, and the houfe in Dun« 

dec. The vfords donds ^ud tenements vftrc as well known as any 

others were always ufed in adifpoiition whenever it was meant they 

ihould be conveyed j and hence, when not inferted, the omifEon fell 

to be held fis intentional. The words " means and ejfe3s, heritable 

** and moveable,** never could be conftrued to extend to a land, 

« eftate, or tenement; more efpecially when thefe words were adjeA- 

ed to, an4 followed the words *^ goods, gear, .&c.** in the difpolitive 

ipart of the deed: And in the cafe 6th Jan. 1736, Mochri,e com^ 

tru Linp, it was found, that the words "goods and gear, debts and 

^" fums of money,** did not comprehend an heritable bond. 

This dodrine was, at any rate, pointedly applicable to the houfe 

Jn Dundee; 9nd with regard to the adjudication upon which infeft« 

^ment had been taken, as it was a proper heritable fubjedl, the fame 

rule muft be followedU An adjudication had been held to be a le* 

gal vendition of the debtor*$ land under a limited right of redemption; 

the bygone annualrents had been found .to belong to the heir even 

t during the currency of the legal; in conveying an adjudication, 

^the common form was to difpone the lands adjudged with the ad« 

judication as the title ; ifo that \% had every quality of an heritable 

ifubjed. 

pleaded f^' the Ifrujiees: 

imQ, Without controverting the general propofition, that heritage 

♦could not be conveyed by teftament, it i^as enough for the purfuers 

to eftablifh that the prefent fettlement was not a teftament, but a 

general difpofition of the whole fubjeds belonging to the defund* 

It was executed in the legal terms and proper flyle of a difpofition ; 

vthe technical terpas give, grant, qffign, and difpone, being exprefsly 

made ufe of. As the deed, therefore, contained a proper difpofitive 

claufe, which per fe W2ks fufHcient to convey heritage as well ji^ 

moveables, it was not vitiated by the after adjedion of a nomination 

of executors, and other claufes of a teftamentary nature, agreeable 'to 

ithe maxim taile per inutile non vitiatur. The cafe of Brand contra 

'Brand did not apply, as the -fettlement there was in every refped a 

proper teftament, and fo fell under the general rule : and the point 

I at 
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at rflue had been decided in the cafe nth July 1739, Douglas contra 
Allan*; where^ in precifely the fame circumftances as the prefent, the 
objedion, that the deed, ibeing of a teftamentary nature, could not 
afFed the heritage, was over-ruied. 

2d0f As it appeared from the deed itfelf that the Dodor was then 
making a general fettlement of his whole funds, no doubt could be 
entertained but that the adjudication and houfe in Dundee were 
meant to be included. His intention appeared alfo to be fufficiently 
declared, as the phrafe heritable means and effeBs comprehended lands 
and houfes as well as nomina debiterum; and the houfe in queftion cer- 
tainly xnade 41 part of rhc Do6lojf*s heritable means and efleds. ' 

^Independent pf this general argument, it was to be obferved, that 
the. adjudication did not fall to be confidered as a right of property. 
The Dodor never had 'been in poUeffion, the legal was ftill current; 
fo that it' was merely a fecurity for the accumulate fum« The grounds 
of dtbt^wpre ftiU fubfiiling as apart of the creditors titles and as 
thefe,^in this cafe, muil fall under the conveyance of ** debts and /urns 
** of money ^** the adjudication, as infeparable from the debt, mud of 
confequence be carried by the fettlement : and the exprefs point had 
been determined in the cafe, Fac« Col. nth Dec. 1760^ Wades contra 
ihe Heirs of Marihal Wade- 


'The Judges were unanimous that the deed was a difpofition and 
not a teflament ; but upon the general principle, that heritage is ne- 
ver underflood to be conveyed unlefs pofitively exprefled, the ma- 
jority were of opinion, that the words " means and effeBs^ heritable 
'^ and moveable," were not fufficient to comprehend the houfe in 
Jan. 6. Dundee* it was therefore founds ^^ That the houfe in Dundee, dif- 
1770- " poned by Dr Brown, does not fall under, and is not carried by^ 
his deed of fettlement to the^truftees; and with regard thereto af- 
foilzies : and as to the other heritable iubjedts, decerns againft the 
^^ defenders in terms of the libel.^* 


a 


u 


Lord Ordinarji Jij/Hcc CUri. 


:Tor Rflchad Brown and Sifters, 2). lUe, 
^Por Bower, dec Moequen^ CroftUp Nainu 
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No. XVL January %\. 1770. 

THCMAS BELCHES and Others, Truftees for the Creditors of Fo- 
reft and BLair Merchants in Edinburgh, Purfuers ^ 

CONTRA 

ARCHIBALD JOHNSTONE, Defender. 

iCoMT'EssATio^.-'^Compen/ation not pleadable upon the price of goods fold 
by afaSorfor bis coi^ituentj againfl the fa&or\s proper debt ^though the 
faSor fells tbem in his own name. 

m 
> 

TOHNSTONE was creditor to Andrew Duncan merchant in Dyfart 

for L.33, I2S. In May 1763, he purchafed from him a caik^f 

indigOy which had been forwarded to Duncan to fell for behoof of 

Meffrs Forefl and Blair, at a price amounting to the neat fum ef the 

above debt* Johnftone being purfued for payment by Belches the 

truftee for ForeftandBkif^s creditors, plezdeh^compen/ationj and the 

Lord Ordinary pronounced an interlocutor in thefe terms : "In re- 

fpedl the defender owns he bought; the quantity of indigo libelled 

from Andrew Duncan ; that it appears the indigo was the proper* 

^* ty of Foreftrand Blair, not of .Andrew Duncan, and that he was 

**• employed by them to fell it — ac^heres to the former interlocutors,^ 

I finding Johnftone liable in payment. 

• ♦ 

:In a reclaiming petition, J()i&«/?(?/?<f pleaded: 

When a perfon fold, as his own^ the goods of another by mandate, 
if he does {ofaSorio nomine^ an adion was no doubt competent to the 
conftituent for the^price; and as the purchaTer, in that cafe, bought 
on the faith of the conftituent, not of the faiSlor, the contraria aBio 
empti would be competent to him againft the conftituent : but where, 
as in the prefent.inftance, a coniignee or fadtor fold as his' own the 
goods of the conftituent, the mutual a£tions were only competent di- 
redly to thofe who dealt j and of courie, upon the fame principle, the 
price y^^scompenfabk hy the debt of the confignee. It would be unjuft, 
and againft the faith of commerce, to hold the contrary ; as the rea- 
fon of making the purchafe, which was the cafe here, might be to 
get payment of a debt* 

The Trujlees anfwered: When a perfon fold goods as fador or 
mandator for a third party, the price, though taken payable to the 
fador himfelf, was yet truly and fuhftantially in^bonis of the confti- 
tuent; and was accordingly affedable for payment of the conftitu- 
ent^s debts, not for.thofe of the fador. Stair, 9th June 1669, Street 
.contra Home; Forbes, 15th March 1707, Hay re?«/ra Hay ; -Dec. 173*-, 
JLoxd Strathmore contra Macbeath, Pidl. . voce Surrpgatum, If John- 
ftone 
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done was infifting againft Duncan for payment of this fuppofed fe- 
parate debt, Duncan would not be allowed to plead compenfation up- 
on the price of the indigo, which was only due to him faSorio no^ 
mine; fo neither, on the other hand, could he be allowed to defend 
himfelf againft the real creditors, by pleading compenfation upon a 
debt due by Duncan. 

In giving judgment, the Lords laid. fome ftrefs upon the circum- 
Jan. 13. (lance of the price being Jlillin media; and with that, as ana4ditional 
^*77o- ratio^ adhered to the interlocutor of the Lord Ordinary. 


Lord Ordinary, St9»efiMm 
Clerk, Rofi. 


For JobnftonCf Jm Smntoitfjau* 
For the TwStceByR.Bkir. 


-« 


No. xvn. 


iFebruary i. 1770. 


DUKE OF BUCCLEUGH, Tarfuer ; 


CONTRA 


OFFICERS OT.STATE, Defenders, 


Prescription. — The right offuperiority of lands ^ held by an erroneous tenure 
being found to be eftablijhed by prefcription in the crown j the right* to tbt 
feu'duties found to be ve/ied in like manner in the crown; and the vaffdl 
accountable for a retrofpe&ive period of 40 years. 

THE lands oftivifdale^ in 1619, belonged to Sir John Kerr, and 
were held ward of the king. In 1620 Walter Earl of Buccleugh 
made a purchafe of this lordfliip from Sir John Kerr; and a contra<9i 
of fale was entered into, containing «n obligation upon Sir John to 
infeft the Earl a me et de me^ procuratory of refignation, precept of 
feifin, &c. and afcertaioing the infeftment ;& «r^ to be for payment 
of the yearly feu-duty of r6o merks, in name of feu-farm ; and of 
the fame date with the contrad Sir John granted a feu*charter to the 
Earl, upon which he was infeft. This feu-duty appears to have 
been merely nominal, the contra.61: containing the following provi- 
fions, imoy That the net payment of the 'feu-duty ^for two or more 
years running together unpaid, ihould be no canfeof nullity or re- 
duction of the faid infefcment 2do^ Sir John became bound to dif* 
pone to the Earl, &c» alLnonentry duties or other calualties, and to 
reinveft the heirs and riingular fucceflbrs ;^r/af/iV. 3/10, Sir John 
granted to the Earl a ; perpetual. difcharge of. the (aid feu-duty of 
^160 marks. 

jThe.Earl having, thus, completed his/^i^ ng^ti lie and his fuccef- 
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fors continued to hold this lordfhip of Ewifdale npon the fame titles 
•down to the year 1 664. 

In the year 1663 Countefs Anne, the heirefs in the eft ate of Buc- 
cleugh, was married to the Duke of Monmouth. In the procuratory 
of refignation in the contra^ of marriage, this lordfliip is included 
•alongft with the reft of the eftate; and thereon, upon 3d 06lober 1664, 
^ charter under the great feal, containing a novodamus, was expede of 
the Countefs's whole eftate, comprehending inter alia the lordihip of 
Ewifdale. This charter contains no exprefs change of the holding 
of thefe lands from ward 10 feu; but the reddendo claufe is con- 
ceived in the following words: " Reddendo pro praedidl. terris et 
" dominio de Ewifdale, jacen. &c. de nobis et fucceflbribus noftri^ 
aliifve jus haben. pro tempore, fummum unius centum et fexa- 
ginta mercarum monetae Scotiae, &c/* This lady, when Duchefs 
of Buccleugh, in 1689 expede another charter of the eftate upon her 
own refignation, in which the reddendo claufe as to the lordfhip of 
Ewifdale was conceived in the fame words; which wfere alfo u fed in ' 
all the fubfequent inveftitures of the eftate till 1742, when the 
late Earl of Dalkeith expede a charter, wherein the words •' Aliifae 
^* jus baben. pro tempore^^ were omitted ; as they alfo were in the pre- 
fent Duke^s fpecial fervice in 1751, as heir to his fa then 

No demand had ever been made of the above feu-duty of 160 
merks by the officers of the crown, nor had it ever been entered in 
the property rolls in Exchequer till the year 1760, when the Barons 
made an order that the Duke fhould be charged with the faid feu- 
duties for forty years back, and in time coming. 

In this fituation the Duke brought an adtion of declarator againft 
the officers of ftate ; concluding to have it found, " That thefe 
" lands, by their original tepure, were holden ward of the crown ; 
" that the feu-duty of 1 60 merks ttad been ingrofTed for the firft 
time by miftake in the crown charter of the earldom of Buc- 
cleugh and lordfhip of Ewifdale, anno 1664, and which, by the 
" fame error, had been continued in the fubfequent title-deeds, in 
** place of the ancient tenure by ward and relief; that in virtue of 
" the ad 20 Geo, II. he was intitled to hold faid lordfhip of Ewifdale 
** blench of the crown; and, at any rate, that the faid feu-duty of 
" 160 merks was not exigible by, or payable to, the crown, either 
*' for bygones or in time coming, but did of right belong to him 
'^^ the purfuer/' 

The queftion having been reported upon informations, the radical 
argument maintained upon the part of the crown was, the plea of 
prejcription ; feeing the lordfhip of Ewifdale had held feu of the 
crown, not for forty years only, but for near a century. And of this Aug. 15- 
date the Court pronounced the following interlocutor, which was '765- 
afterwards adhered to. " Find that the purfuer is not intitled tof!!^'^^. 
*' demand a charter from the crown of the lordfhip of Ewifdale 
" holding blench; and remit to the Lord Ordinary to proceed ac- 
" cordingly; and alfo to hear parties farther with refped to the 
^^ feu-duties of faid lands ; and to do as he fhall fee juft. 

The nature of the holding being thus finally fettled, the right to 
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the feu-dutleSy as well for time bypaft as for time to come, came to 
be difcufled: When it was 

Pleaded by the Duke ofBucclmgh purfuer: Though the holding was 
fixed by the pofitive prefcription, the feu-duties flood in a very dif- 
ferent fituation. As to them, there was no complete title in favour 
of the crown j and it was admitted there had been no pofleffion. 
The argument ufed by the defenders, that the crown>, as fuperior of 
thefe lands, muft of neceflary confequence be intitled to the feu- 
duty, was erroneous : the feu-duty was by no means neceflarily at- 
tendant upon the feu-right, or infeparable from it; it might, either 
by the conception of the charter itfelf, or other relative deed, be 
conveyed or made payable to any third perfon, or it might be dif- 
charged or renounced. The connexion between fuperior and vaflal 
would not thereby be diflblved, as it neverthelefs flood firm quoad 
all the other cafualties or obligations betwixt them, although one of 
them was loofed. Of this a well-known inflance occurred in the 
fupefiorities of church lands «refted into temporal lordfhips, which 
were refumed by the crown, referving to the Lords of Eredlion 
the feu-duties payable by the church vaflals till the fame fliould 
be redeemed; which power of redemption was now difcharged; and 
from which it has happened, that though mofl of the church vaflals 
have expede charters from the crown for payment of a feu-duty, yet 
the Lords of Eredion continue to have right to, and to exad thefe 
feu-duties as formerly. , 

There being nothing, therefore, incongruous in fiippofing a fu- 
perior ity without a feu-duty, payable at leafl to the fuperior^ the 
crown in the prefent inflance never had, dejure^ acquired any right 
or title to the feu-duties in queftion. A grofs error had been fallen 
into in expeding the charter in* 1664, upon the occafion of Countefs 
Anne's marriage with the Duke of Monmouth : the lordfhip of 
Ewifdale then held bafcy and in feu of Sir John Kerr and his heirs ; 
the procuratory in Kerr's difpofition in 1620 never had been exe- 
cuted ; and therefore the procuratory of refignation in the niarriage- 
contrad in 1663 neither did, nor could give authority for refign- 
ing this lordfliip into the hands of the crown: and as the procura- 
tory was the warrant of the charter; fo, where a charter went be- 
yond its warrant, it was good for nothing. 

This reafoning was peculiarly applicable to the feu-duties; no 
right whatever could be given to them; they were the property 
either of Sir John Kerr and his heirs, or of thofe in Sir John's right; 
and as they had from the firft been difcharged and non-exifting, 
they never could be acquired by the crown. Neither in fad had 
they been acquired by the crown in the charter 1664, founded on as 
the title ; for in the reddendo claufe they were made payable aliifvc • 
jus hahentibus; which plainly imported fome other party as having 
right thereto, viz. Sir John Kerr and thofe in his right, and not the 
crown; as in the event that the crown had the right, the obligation 
would have been fimple and abfolute. 

As the title the crown founded on haid therefore been erroneoufly 
obtained, and was even from the firft inadequate; fo the purfuer and 
Ills predeceflbrs retainment and pofTeilion of thefe feu -duties had 

been 
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been acquiefced in for near a century. There never had been any 
poflefEon of thefe duties by the crown ; they had not even been no- . 
ticed as part of the crown revenue : there was therefore no founda- 
tion for the docSirine of prefcription ; and as the error had at length 
been difcovered, there was no reafbn why it fhould not now be rec- 
tified, and juilice done. 

# 

The Officers of State ^ on the part of the crown, pleaded: That on the 
fame principle the Court had pronounced the judgment as to the 
nature ot the holding, muft the purfuer be liable in payment of the 
feu-duty ftipulated in the charter to the crown, the uncontroverted 
fuperior of the lands. The dodrine of prefcription was equally ap- 
plicable to both rights. The feu-duty was an ejjential requifite in a 
feu-holdings it could not exift without it, as the very relation of a 
fuperior and vaflal fuppofed the exiftence of reddendo heritable by 
the one to the other. Were it otherwife, the efttte in the prefent in- 
ilance would (land upon the extraordinary and anomalous footing of 
there being a feu-holding, a feudal fuperior, and a feudal vaflal, but 
not the veftige of a reddendo payable by the one to the other. The 
cafe of church lands, or fuch other cafes where the fuperior, cither 
by enadlment of law, or particular agreement, had afligned away 
his right to the feu-duty, did not apply ; for in thefe cafes, the ra- 
dical right to the feu-duty, however qualified, was flill truly and 
properly vetted in the fuperior. 

A charter granted by a fuperior, and accepted of by the vaflal, 
might very properly be confidered as a mutual contrad, binding at 
leaft upon the contraSing parties and their reprefentatives ^ and 
though it fliould appear that no proper titles had been made up, 
neither the one nor the other would be allowed to contravene their 
own a<Sk and deed. Though there had been fome irfegularity there- 
fore in granting the charter in 1664, yet as the vaflal had then 
accepted of it, it was incompetent, efpecially po/i tantum ttmporis^ to 
itir this objedion. This was agreeable to the dodrine of the pofi- 
tive prefcription introduced by flatute 1617, which, for quieting pof- 
fefljon, prefumed, that the charter upon which the pofliefllon was 
commenced had been expede upon proper warrants, and in confe- 
quencc of titles properly ettablifhed. 

The blunder faid to have been fallen into in expeding the charter 
1664 was not really fuch as it had been reprefented. In order to 
have completed Countefs Anne's right to this lordfhip, and to have 
rendered her the immediate vafl*al of the crown holding feu, in the 
ftrid feudal form, a multiplicity of legal operations were neceflary. 
There muft have been charges to enter againft the heirs of Sir John 
Kerr, and an adjudication in implement of the contrad: 1620; 
a crown charter and infefcment upon that adjudication ; a new re- 
flgnation by Countefs Anne to intitle the crown to change the hold- 
ing ; a charter and infeftment making that change ; a fpecial fervice 
and infeftment to carry the fubaltern feu-holding ; and, Itftly, a re- 
fignation ad remanentiam to extingnifh that bafe right* To avoid the 
perplexity of thefe operations, it might very naturally have occurred, 
that there coyld be no impropriety in allowing the Countefs to re- 
sign this lordfhip with the reft of^the eftate, and thereon to expede 
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a' charter, making the reddendo to be the former feu-duty of i6o 
merks ; which charter^ containing SL^ovodamuSy and palling on a fign- 
manual, was in every refped: efie<Siuai as an original grant, and a va- 
lid alteration of the holding from ward to feu« 

The interpretation given to the words in the reddendo^ ** aliifve jus 
^* habentibus pro tempore,'* as applicable to Sir John Kerr, &c. was 
unnatural and unauthorifed. If that interpretation was admitted, 
there would have been a reddendo payable to a per(bn nowife con- 
nedled with the fuperior, and claiming under a title perfedly difiind;, 
which was repugnant to the nature of a feudal contrad. The true 
and natural import was, that the feu-duty was payable to the king^ 
or to fiich other perfons as (hould afterwards acquire right from the 
crown by allignation or otherwife;; and in a variety of charters 
which contained thefe words, it was unqueflioned that the radical 
right veiled in the fuperior, though the particular profits, on account 
of being devifed either by grant or operation of law, might not ac- 
crue. 

The title in favour of the crown therefore being complete, the 
pofleflion was equally ftrong and eftabliihed : for though the crown 
had not uplifted the feu-duties, it had aded as fuperior in renova- 
tion 'of the various inveftitures that have taken place lince the 1664; 
each of which was an ad of pofleflion, and rendered the plea of pre- 
fcription in favour of the crown as ftrong as if the pradice had been 
regularly to uplift the feu-duties. 

The Court pronounced diflferent judgments; the terms of which 
fufficiently indicate the grounds of the Judges opinions. 

Upon adviling the informations, the Lords " find, That the pur- 
** fuer is liable in payment to the crown, fuperior of the lordfliip of 
" Ewisdaky of 160 merks Scots yearly, as the feu- duty thereof, as to 
** time to come; and, that he is bound to account in exchequer for 
" the fame : and alToilzie the officers of late from the concluflons 
" of the purfuer*s declarator as to bygones of the faid feu-duty." 

Upon advifing a petition for the Duke of Buccleugh, with anfwers 
for the officers of ftate, the following interlocutor, by a majority of 
feven to five, was pronounced : 

" In refped it appears that the barony - of Ewifdale did originally 
" hold feu of Sir John Kerr for payment of the fame feu-duty of 
* 160 merks, which is exprelled in the charter 1664, granted by the 
" crown ; and that in the reddendo of faid charter the feu-duty is 
" made payable to the crown ' aliifve jus habentibus,' which fuppp- 

fed that the right thereof might be in another ; and in refped that 

the crown has never been in pofleflion of faid feu-duty, neither 
^* was it entered in any of the crown's rentals, but that the fame was 
** for ever difcharged by Sir John Kerr in the year 1621 ; therefore 
** fuftain the faid difcharge as fufficient to free the petitioner from 
*^ payment of the feu-duties claimed, both in time paft and io time 
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But upon advifing a reclaiming, petition for the officers of Itate, 
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with anfwers for the Duke, they returned to the interlocutor of ift 
Auguft 1769; and found, " That the yearly feu-duty of 160 merks r«^- '• 
Scots, in the inveftiture of the lordfliipof Ewifdale, is exigible by '^'°' 
the crown, both with regard to bygones for 40 years and in time 
to come ; and that the refpondent is bound to account in Exche- 
quer for the fame." This judgment was carried only by the Pre- 
iident's caAing vote. And upon adviiing a reclaiming petition and 
anfwers, the Court, on the 8th June thereafter, adhered. 

Lord Ordinary, Auchmkch 
For the Duke of Baccleagh, ji, Loekbartf J. Dalrympkt k flay Campbett, 
For Officers of Statei Lord Advocate MQUtgomery^ SoL H» Dundaif & R* Slain 


cc 


€€ 


U 


><{ 


No. xvin. 


February 7. 1770. 


JOHN M ACNEIL of Rofebank, Purfuer > 


CONTRA 

JOHN BUCHANAN Writer in Glafgow, Defender. 

Adjudication. — ^St. 1661. c 62. — ^Competition of adjudications.— 
Formality and regularity of a decreet of tonjlitution^ and of a charge to en- 
ter heir. — T!he pari paflu preference ofthejlatute 1661, ^. ^2. applies to 
the adjudication of an adjudication. 


TJUGH MACLAUCHLAN Yi2iA adjudged the eftate of Campbell of 
-" T!orry for Lj 159, 5s. and foon thereafter died in Jamaica, lea- 
ving an only daughter Margaret, Margaret was ferved heir in ge- 
neral to her father ; but furviving him but a fhort time, the right of 
fucceiSon devolved upon John Maclauchlan her father'^s brother, who 
never made up any title to his niece; 

John had contraded debts ; and his creditors not knowing, it fcems, 
that Margaret had been ferved heir to her father, ferved John heir 
in general to Hugh, without taking any notice of Margaret ; and 
two of them, viz. Alexander Grant writer in Edinburgh and John 
Macneil, in 1765, adjudged the adjudication upon the eftate of Torry. 

John Buchanan was creditor to Hugh Maclauchlan ; and on the 20th 
July 1766 took a decreet for his debt againft John and his fifter up- 
<m the paffive titles^ as reprefenting their brother Hugh; and in or- 
der to complete his right, he ufed letters of fpecial and general 
charge againft John, charging him to enter heir in fpecial and in ge- 
neral to Margaret his niece, and alfo to Hugh his brother, or either 
of them who had right to the adjudication upon Torry. Thefe let- 
ters were executed upon the 3d November 17665 and thereon Bu- 
chanan, on the 25th February 1767, adjudged the adjudication upon 
Torry. 

L A 
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A competition having enfued, it was evident that Grant and Mac^ 
neiPs adjudications were inept ; and to fiipply the defeft, Macneil 
ufed letters of general (JSecial charge againft John to enter to his 
niece Margaret and his brother Hugh; and on the i8th February 
thereafter, within a year, however, of ^^^rA^?«tf»V adjudication, he 
again adjudged the adjudication upon Torry. 

Grant having clearly no right, the competition was maintained be- 
twixt Macneil and Buchanan. 

Pleaded for Macneil: That his own adjudication being unchal- 
langeable, it was only neceflary for him to ihew that BuchanarCs was 
defedlive ; and which it appeared to be on the following grounds : 

\mo^ As Hugh Maclauchlan was Buchanan^ s debtor, his debt ought 
to have been formally conftituted againft his reprefentative. For 
this purpofe Buchanan had charged John to enter heir to his brother 
Hugh ; which could be of no avail, John being neither his heir Aor 
executor, but his daughter Margaret* He ought therefore to have 
conilituted his debt againft her while in life, or after her death 
againft her uncle John : But as, inftead of this, he had taken a de- 
cree of conftitution againft ^obn as heir, and againft him and his (if- 
ter Marjory as executors to Hugh^ the conftitution was irregular and 
inept, and the adjudication led thereon muft fall to the ground. 

^do^ Buchanan s letters of general fpecial charge were dated and 
iigneted the 23dO<aober 1766; yet the decreet of conftitution there- 
in narrated, and on which they proceed, was not extracted till the 
apth of that month. As by the form of Court there was no decreet 
till it was extraded, and as it was the grand decern iture alone which 
was the warrant of all diligence and execution that might follow, 
the letters in the prefent inftance, as they proceeded upon a falfe 
narrative, and in fad without any warrant, muft fall, and the adju* 
dication of courfe become null and void. 

Pleaded for Buchanan ■: 

i»jo. The letters of general charge and fummons of conftitution 
againft John and his fifter Marjory^ as reprefenting Hugh after Mar- 
garet's death, was a proper diligence : for as Margaret had died foon 
after ftie was fummoned, he had never got the debt conftituted 
againft her. It remained HugFs debt ; and in conftituting that debt 
againft John^ he could only be charged to enter heir to the debtor. 
As Buchanan however learned, after his. debt was conftituted, that Afor- 
garet was the laft perfon vefted in the adjudication, he raifed a fpe- 
cial general charge againft. John to enter heir in that fubjecSk to Mar^ 
garetj and thereon obtained his adjudication; which, after Hugh and 
Margaret were dead, was the only legal way of carrying the fub- 
jed. 

2do^ The decreet of conftitution had been pronounced and put up 
in the minute-book on the 2 2d July 1766 j and it could be extracted 
in ten days thereafter. In fadt, it had been extraded'at the date of 
the charge; but though it had not been extraded at all, there was 
nothing to hinder the charge from being raifed ; for as fooi^ as it 
was pronounced, and in the minute-book, it was a decree on record ; 

and 


Feb. 1770. COURT OF SESSION. 43 

and as fuch could be fet forth in the bill of fpecialcharge, ihtfiat of 
which required no production. Indeed the railing of fpecial char- 
ges, whenever decree was pronounced, before they be read in the 
minute-book, or can be extraded, was often neceflary to bring ad- 
judgers within year and day. 

2fioy The pari pajju preference introduced » by the ftatute i66r, 
c. 62. had no relation to the prefent queftion. All the regulations 
of that enadment related to the confequence of xhtfirjl effeSual adju- 
dication J and in the moft exprefs terms it declared what was under- 
ilood to be fuch, viz. an adjudication upon infeftment, or where di- 
. ligence for obtaining infeftment had followed. As no infeftment 
therefore, or diligence for obtaining it, liad followe.d upon any of 
the adjudications in queftion, and as indeed they never could be 
Tendered effedual in that refped in terms of the ftatute, the enad- 
ment did not apply ; and hence they muft be preferred according to 
priority of date. Did. v. i. p. 19. February 1729, Sir John Sinclair 
contra Gibfon. In the inftances where a contrary decifion had been 
given, infeftment at any rate might have followed^ which was not 
the cafe here. 

The following judgment was pronounced : " Suftain the objedion 
" to the intereft produced for Alexander Grant, that the adjudication 
^* led by him againft John Maclauchlan, as charged to enter heir to 
" his brother Hugh, and not to his niece Margaret, was void and 
null, fo far as concerns the adjudication obtained by Hugh againft 
the eftate of Torry i and fuftain the like objedion to Captain John 
Macneil's firft adjudication ofthatfubjed produced: Repel the ob- 
jedions to the decreet of conftitution and letters of general fpecial 
charge at the inftance of John Buchanan againft John Maclauch- 
lan ; and therefore prefer Captain John Macneil and the faid John 
" Buchanan pari pajfu upon the fubjed in queftion/* 

In a reclaiming petition, Buchanan chiefly prefl[ed, the point as to 
the inapplicability of the ftatute 166 1 : but it was obferved from the 
Bench, that it extended to all adjudications whatever; and was an Feb. 7. 
ad fo favourable to creditors, that the Judges never would give it lefs *77o* 
effed than it was intended to have. The petition was refufed with- 
out anfwers. 

Lord Ordinary, Hmlu. For Macncil> P. Murray. ' 

Clerkt«£^. For Buchanan, J. Dalryn^f Madmtrm. 
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No. XIX. February 14. 1770. 

(TEIND CAUSE.) 
JAMES PRINGLE of Bowland, Purfuer ; 

« 

CONTRA 

THE OFFICERS OF STATE, Defenders. 

Teinds. — ObjeSlions to the formality of a report of the fubcommij/ioners 
for the valuation of Teinds, and that the fame was loft by dereliBion^ r^- 
pelled. 

PRINGLE of Bowland, after having obtained a decreet of valba*- 
tion of the teinds of his lands, but before it was extraded, made 
a difcovery of a report of the fubcommifGoners in the year 1630, in 
which his lands were comprehended. 

He accordingly brought a procefs of approbation ; in which the 
Officers of State appeared, and dated the following objedions : 

\ft. That in the report, fo far as it related to. the lands in queflion, 
the depofitions of the witnefles were neither figned by themielves 
nor by the Cpmmiffion. Without fignature of fome kind there 
*was no proof at all } and in fubvaluations it was particularly requi* 
fite, " That the oaths of the witnefles fhould be fubfcribed by moft 
part of the fubcommiflioners prefent ;" this being one of the articles 
contained in their commifllon. Beiides this, there was no general 
finding by the commiffion at the end of the proceedings, nor indeed 
in any other place, which could include the federunt in queftion. 

2^, The parifh, as to which the report was made, was one of the 
menfal churches of the archbifhop of St Andrews. Though fo ma- 
terially interefted, therefore, as titular of the tithes of this parifh, 
yet it did not appear that the archbifhop had either been called or 
compeared ; which made a total nullity in the fubvaluation that had 
been made. 

3^, Although this fubvaluation had been properly authenticated, 
yet it had never been made ufe of or founded on by the parties in- 
terefted. Without any regard to the rent contained therein, tacks 
had been taken out from the crown, and the compofition ftruck up- 
on the rent as it ftood at the time, miich higher than the rent libel- 
led. The purfuer alfo had brought a procefs of valuation in com- 
mon form ; all the previous fteps l^d been followed out, and a de- 
creet of valuation pronounced, at a rent much higher than that con- 
tained in this fuppofed report. As thefe ads, therefore, were total-> 
ly inconfiftent with this report, they inferred a contrary ufage, 
which grounded a fufficient objedion upon the negative prefcrip- 
tion; and muft therefore be held a complete bar to the approbation 
^craved. And in the cafe 28th Feb. 1753, Earl of Morton contra Of- 
ficers 
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ficers of State, derelidion was cbnftrued xo hare tdken {dace^pon 
ctrcumftances lefs marked than the prefent. 

The purfuer anfwcred : » 

i^/The fohcommiflioners, as to their proceedings, were not to be 
confidered as courts of judicature; but having been appointed to car- 
ry into execution a general and public meafure, according to their dif- 
oration and beft information they could procure, it could not be 
imagined that, in their proceedings, tliey fhould be tied down to the 
fame rules as were properly obfervcd in eflabliflied courts of juftice. 
The report, therefore, in the prefent inftance, the depofitions being 
engrofled, was fufEciently probative. The reports of all fubcommi^ 
fioners were mod juftly confidered as afibrding fufficient prefump- 
tive evidence of the value of the lands^nd treinds, and, where it could 
not be pointed out that the report was erroneous, fell, of courfe, to 
be approved of by the high commiflion. 

The fame rule furnifhed an anfwer to the objecSkion that the Arch< 
bifliop of St Andrews had not been called. It was not neceflary that 
• every one having an intered fliould be called ; a procurator fifcal was 
. appointed in every prefbytery to carry. on this public; meafure wijth* 
out the concurrence of any one ; neither did there appear to have 
been any particular rule as to what parties fhould be called, nor was 
4t ever underftood that a nullity of the fubcommiilioners proceedings 
'was incurred on that account. Of this numerous inftances occurred 
•in the records: and the very point had been determined in the 1713, 
betwixt Sir John Clark and Sir David Forbes; as alfo in 1761, Thom- 
fon of Inglifton contra the Earl of Galloway and OfEcers of State. 

ai. The objedion, that this report was either cut off by the ne- 
gative prefcription, or the right to found upon it excluded by fomc 
pofitive ad which inferred a derelidioa upon the heritor's part, was 
equally unfounded. A decree of valuation, whether pronounced by 
'^the cojnmiflion or fubcomtbiilion, was not liable to the negative 
prefcription, It did not eftablifli a new claim to the heritor, which 
t>ught to be put to legal execution ; it only inftruiSied the burden 
competent to the titular agaioft the heritor's lands, to what was thea 
ibund to be the juft and. real vahie^ and created an exception to 
the heritor againft any farther claim ; which in its nature was perpe- 
tual. If a decree, therefore, of the high commiilion could not be 
hurt by prefcription, it was impoffible to conceive that the evidence 
on which it proceeded^ the report of the fubcommiflion, could be 
a'f{e<Sfced by it. Evidence never could be the obje<S of prefcription ; 
as what was good evidence a hundred years ago mull remain (b ilill. 
The circumftances from which derelinquifhment was inferred were 
inapplicable to that cenciufion. If the heritor had for 40 years paid 
more than what was afcertatfied by the fubvaluation^ it might admit 
of argument; but dereJi^tion never could be inferred, where, as in 
the prefeac inftance, he had all along paid lefs. And as to the tacks 
and adion lately raifed, thefe meafures were entered into when the 
report founded on was nor known of, and when it could not, in 
xontemplation, have been abandoned. 

M " The 
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Feb. t^ ^ ^^ ttOt&s having afdvlled the libel ef approbation of the report 
1770. ** of the fubcommiflioneFSy Aux they repel the objedioiis offered to 
the approbation ; aqd ratify and approve of the faid report, in fa 
far as concerns the purfuer*^ lands libelled, Sec 
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No. XX. Tehvary 14. 1779. 

THE ROYAL BAINK OF SCOTLANJ^^ Chargers ; 

ABAM FAmHOUa of OnsealiiU, Stt^eader. 
Aj>jni>icATiOfir.— •SVoffl efibe Mqyal Bank ofSaottand ^ a^'udge(£te f 

t 

J 

BY an aft ptLtkA in the €th year ef Oeorge L eftablifliiiig the Equi^ 
vatent Ompany^ it was eiia^fted, that the e€|uivalent ftock fliall be 
deemed to be perlbnal er moveable eftates^ fliall go to ^Keciators or 
adminiftrators ; and (hall not be liable to any arrefimenu or attMhmntts. 

The equivalent ftock is the foundation of the "Royal Bank ; and 
by the bank's charter of eredion, it was provided, that the ihares, or 
interefts of the (everal propriety's, (hall be deemed to be ^perfotial or 
moveable eftates \ (hall go to efxecotors or adminiftrator^j and ihaM 
toot be liajble to any arr^ment or attMhment 

By the fame charter the proprietors were anthorifed to make by* 
liaws ; and by oneof thefe it is declared, that no proprietor, who ia 
debtor to the bank, ihall be allowed to transfer his ilock, or angr 
i^art thereof, but in preienceof a courtof diredors; to the end fuck 
tourt, if they (hall think fit, may ftop fuch transfer until fuch pro^ 
prietor £nds (ecurity to the hank for what he owes* 

Adam and Thomas Fairholms merchants in Edinburgh, and Adam 
Fairholm of Greenhill their icantioner, were hound to the Royal 
Sank in a •ca(h-account ; upon which, in 1764, there was ahakmce 
due the bank of L« 3000, befides intereft. Adam Fairholm the younger 
i#as, at the (ame timcti proprietor of bank-^ftock to the amount of 
about L« 1 900. 

The d(Fairs of Adam and Thomas having gone into di(brder; the 
bank obtained decree of adjudication againft Adam, adjudging from 
him L.1002, fee. being his &are of*ftock, with the calls thereupon ^ 
iand declaring, that the faid adjudication and transfers to be made by 
tthe bank (hould be as good and effedual for veRing and transfer-- 
•ing the faid (look, as if a transfw in favour of the bank had4>een 
obtained by Adam Fairholm »himfel£ 

But as the bank entertained great doubts if this was a proper title 
•upon which they could expofctbis ftockto fale,and make a valid trans- 
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fer, whereby tliey might fo far operate payment of the debt due to 
them by Adam Falrholm, they called upon Mr Fairholm of Green- 
hill the cautioner to pay up the balance of the cafti-account ; and 
as it was a new and leading queftion, it was concerted that Grt^enhill 
ihould lufpend the charge, upon the ground that he could only be 
liable for the balanceafterdedudion of Adam*8 ftock, which had been 
adjudged. 


The Lord Ordinary found ^ Tlie letters orderly proceeded upon 
^' the chargers conveying to the fufpender the bank ihares which 
^* belonged to the deceafed Adam Fairholm the common d( btor, with 
'^^ fucfa diligence as they have deduced to affed the fame, and with 
^^ warrandice from fad anddeed.*^ The fufpender then prayed the 
Lord Ordinary^ to find that he had right to fell the ftock conveyed in 
ordinary form j and upogiits being fold, to ordain the bank to receive 
the purchafer in the fame manner as in other tales of ftock. To this 
the chargers anfwered, that by their charter; they apprehended, they 
could make no transfer but upon a conveyance by the proprietor, or 
in favour of his executor^ upon produdion of his confirmed tefta- 
tnent ; that no inflaace h:^ occurred where they had made a transfer 
upon an adjudication ; and that« of courfe, they were not at liberty 
to make fuch transfer^ unJefs the fufpender could {hew^ that the bank 
iftock in quefticm was properly carried by the adjudication. 

The queftion, therefore, came to be, Whether or not bank ftock 
was adjudgeable f And the cafe having been taken to report upon 
Informationa, it was 

Pkadidfar ihf Cbargtrs t 

tim. By the ftatute 6. Geo. I. eftablifhing the Equivalent Compa- 
ny^ and by the bank's charter of eredion, it was in exprefs terms de- 
>clared, that the ^uivalem and bank ftock ihall not be liable to any 
arreftments or attachments ; which was faying, in other words, that 
the fame fltall be liable to no kind of diligence whatever, and that an 
adjudication thereof was of courfe totally inept. 

As by the fame authorities thefe fuhjeds were declared to be per-^ 
ibnal or moveable eftates, tranfmiflable to executors^ and not de* 
fcendable to heirst it was dear, that though they could be affed- 
lid by creditors, an adjudication was not the proper diligence. The 
<mly proper diligenee for a£feding the moveable eftate were ar- 
reft^sient and poinding, or^ in cafe of the debtor*s death, by a con« 
iirmation as executor ^creditor:: and no infiance was kqown where 
a moveable fubjed, deicendable to executors, was, upon the death 
of the proprietor^ attachable by adjudication. On the contrary, 
even where there was a real /im, it was not affe<flable by adjudica- 
tion, as in the cafe of bygones due upon an infeftment of annual* 
rent, which were not afiedable by adjudication but by arreftment ; 
and upon the death of the annualrenter^ though the right itfelf muft 
be carried by adjudication, yet the bygones could only be carried by 
confirmation. 

The charter of eredien direded the method of aiHgnment and 
^ansfer of ftock to be by an entry in the l^ooks of the company f 

it 
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it was farther provided, that -a proprietor might devife the feme.by 
teflament; but in that cafe it was provided that the executor ihall 
not; transfer the fame, or be intitled to receive any dividend, till an 
extrad of the teftament was delivered to the company, and an 
entry or memorandum of fo mach of the will as related to the faid 
ilock was made in the bookr. As from tiience it appeared that 
no transfer could be made of their (lock inter vivos^ but "by the 
« method diredled in the charter, and by teftament only in a cer- 
tain mode alfo' prefcribed, it could not be doubted, that if Hock 
had been nnderftood to be transferable by adjudication, diredions 
would have^ been^iven for ufing the fame forms as in the cafe of a 
teftament. rBut as no authority was given for recording a memo- 
randum, or -any iimilar notice of an adjudication, and as not a (ingle 
inftance -had occurred in pradice, the chargers did^not think them- 
felvey -at' liberty to record any fuch memorandum in their books. 

?2^, Independent either of the ftatute or charter, the fubjeds in 
their own nature were (iitoply moveable, defcendable to executors, 
atjd of confequencc not adjudgeable.* The Royal Bank wasa com- 
pany, and the fubjeds belonging to it not the property of the diffe- 
rent members as individuals, but of the company confidered as ^ 
body politic; the right and intereft of the members, individually, be- 
ing a merejW crediti againft the company. The nature of the fub- 
jeds made no difference j for whether they confifted of -moveables 
or of lands and other heritages, the intereft of the diiJerent members 
ftlU fell to be confidered as a mere perfbnal claim againft the com- 
pany, in its nature moveable and defcendable to executors. So it wis 
determined in the cafe of Sir John Dairy mple, Did. v. i. p. 368, 
where it was found that the fliares of the -Bank of Scotland were not 
heritable but moveable, and fell under thtjus maritu 

yio^ To the fufpende^s argument, that it never could be intended 
to put bank ftock fo far ex4ra commercium that it (hould not be in the 
power of the creditors to afFedt it by diligence ; and as arreftment 
was debarred, it miift be afFt^able by adjudication, as the only other 
diligence that could be ufed, the (hort anfwer was, that incommodum 
nonjhlvit argumentum. But the difficulty admitted of eafy folution. 
The compulfitor of perfonal diligence would, in moft cafes, be fuf- 
ficient to compel debtors po(reiIed of fuch funds to do juftice to their 
creditors; as a man could not pretend to defraud them,*as fuppofed, 
without fubmitting either to perpetual imprifonment or baniiliment. 
Nor was this the only itiftance where a man -might be poflefled of 
property uiiattachable by his creditors; the prefent cafe did not go 
much farther than 'authorifed entails — an aliment and the falaries 
of fundry officeswere unattachable — tacks, fecluding aflignees, have 
been found not adjudgeable; and all the public funds in England 
were. In the fame manner as the ftock of this conipany, exempted 
from diligence. 

Pleaded for the Sujperider: 

imo^ Though unwilling to'difpute the royal prerogative, he eould 
not help exprefCng fome doubt of the Ibvereign's power or in- 
temion, by any graa( of. this kind, either to invert the nature of 

.property. 


-JCT' 


Feq. ^[770. COURT OF SESSION, 49 

property, or to difpeitfe with the law; whidi, if the charter was to 
receive the conftrudion given, would neccfl&rily be the refult. It 
required a fpecial ad of parliament 1661, c. 51. fo far to change the 
nature of bonds and other obHgations with claufes of annualrent, as 
to make them attachable by arreftment at any time before infeft- 
mem, that being a fpecieis of diligence inconfiftent with the heritable 
nature of the right. 

If the fovereign in a charter of lands ihould be fo ill advifed as to 
declare- them a moveable fubjed, and attachable by arreilment, fuch 
a charter would <be held as a void and ineffedual grant. This 
charter carried the matter much farther; for though this corpora* 
tion was rendered capable of purchafing lands and hereditaments to 
any extent^ and was accordingly poflefled of a valuable land eftate, 
yet thefe being, it was faid, part of the ftock, were not only declared 
rmoveable and defcendable to executors, but, what was ftill more ex- 
traordinary, arreftment, the legal diligence for attaching moveaUes, 
was barred^ and, according to the chargers conftrudion of the word 
lattacbment^ everyyother fpecies of diligence excluded. But the word 
attachment "^zs mainly fynonymous with arrejlmenti and arrellment 
only being difcharged, every other fpecies of legal diligence muft 
be allowed. This was evident from the following confideration* 
£xecutors creditors were not barred from attaching the flock after 
the Ir debtor's death : now it would certainly be a v^ry extraordinary 
conftrudion, that fhould allow the fubjed to be carried in that 
^event, and (hould at the fame time exclude every fpecies of legal 
diligence at the inllance of the very fame creditors, whilfl the 
debtor was in lifej or, in other words^ that k was only by the debtor^s 
death that his creditors could get payment. 

2da^ Bank ftock being of a complex and heterogenous nature, corn* 
^prehending fubjed€ bi^th heritable and moveable;, yet being a jus in^ 
^corporate f. and having tra£lum futuri temporise oughts upon the common 
principles of law, to be defcendable to Jieirs in preference to exe- 
cutors; to be carried by fervice rather than confirmation, and confe- 
quently^^more properly -afiedable by adjudication than arreftment« 
Many cafes accordingly occur, where fubjeds, of their own nature 
moveable, fuch as bonds fecluding executors, 'heirihrp moveable, ^c. 
might be carried by adjudication and by fervice. 

But although the .fubjed was not coniidered as ftridly heritable^ 
.and that no form of diligence hitherto devifed could reach it, neither 
arreftment as. barred by the charter of eredion, nor adjudication as 
•introduced by the ftatute 1672, in refped that by the charter the 
ilock of this company was declared to be a moveable eftate de«> 
fcendable to executors 4 it did not from thence foUow that the ^credi- 
tor was to have no redrefs. It was againfl general principles that 
the eftate of a debtor (hould be placed without the reach of his cre- 
ditors ; and as every wrong muft have a remedy, the Court was 
called upon, and by the nobile afficium^ was authorifed to sidopt fome 
other method for attaching the fubjed, and giving the benefit there- 
of to the creditors^ For that purpofe accordingly none occurred to 
be fo proper as the very adjudication which, in this cafe, had been 
"obtained. 'Nor did it vary the cafe, that the mode of transference 
appointed by the charter was, by an entry in the company^s books, 
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in natne of the aflignees ; for upon the :principks aflumed, as an 
af&gnment by the ad of law was in every refped equal to a^olun* 
tary aiCgnment, the aiGgnee was as well intitled to have the transfer 
entered in his own name, in the one cafe as in the other. 

^tio, If the Court was to deny efied to the legal diligence of cre- 
ditors upon a fubjedt of this defcription, the moil iniquitous confer 
quences might follow. The mod notorious bankrupt had nothing 
more to do than to veil his efieds in bank ftock, and let his creditors 
at defiance. Expediency might fuggeft the propriety of not fubjed- 
ing ftock to arrellment, on account of the diilradion the affairs of the 
company might fuftain by a multiplicity of arreftments, forthcom^- 
ings, &c. whenever any of their members became infolvent; but it 
could not poifibly be intended that every other fpecies of diligence 
Chould be precluded. 


Feb. 14. 
1770. 
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The Court pronounced the following judgment : ^ Find the letteff 
orderly proceeded upon the chargers conveying to the fupender the 
bank fliares which belonged to the deceafed Adam Fairbolm, the 
common debtor, with fuch diligence as they have ufed to affed 
the fame, and with warrandice from fa£l and deed ; and find, that 
in confequence thereof, the chargers are bound |to receive the 
{ufpender or his aflignee as in Adam Fairholm's place, with regard 
to the faid (hares, in the fame manner as they are in u(e to do in 
otheV fales or tranfadions of their ftock." 


Lord Ordinary, Piifour, 
Cierk, Home» 


For the Royal Baak, Maequgm* 
For Fairholmi Lockbart* 
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February 14. 1770. 


JEAN THOMSON, Spoufe to George Dallas Writer in Edinburglj, 

Purfuer j 


CONTRA 


HEW MACKAILE Writer in Edinburgh, Defender. 
A marriage-brokage obUgation contra bonos moves^ aad not a^iondble^ 


H 


EW and Walter Mackaile, father and fon, on the i6th March 
1769, granted an obligation addrefTed to George Dallas; whicht 
after a long preamble fubfuming the intention which was \o provide 
a fuitable wife for the fon, concludes thus : " 1 hereby promife to 
** pay to you, or order, at your houfe in Edinburgh, three days after 
" date, for behoof of Mrs Dallas your fpoufe, 21 (hillings Sterling 
^' money for the trouble and time (he hath hitherto bellowed in our 

** bufinefis 
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*^ bufiDefs within mentioned ; as ailfo nine pounds nine (hillings mo- 
** ney forefaid, three days after the date of the contrad of marriage 
'* that fhaH, by the providence of God, be voluntarily entered into 
^* and figned and delivered betwixt our fon and a young gentlewo- 
'" man defcribed as within. (Signed) Hew Mackaile, 

Walter Mackaile/' 
By the afEduity and management of Dallas and his wife^ a mar- 
Hriage was accordingly brought about betwixt Waker Mackaile and 
a young woman not unfuitable in rank, but who had no fortune^ and 
without the confent and approbation of her own parents. The pur- 
fuer then brought an adion upon the obligation before the M agif- 
crates of Edinburgh, who at firft refufed to fuftain it ; but afterwards, 
in refped that the marriage had taken place from the fuggeftion 
and recommendation of Dallas's wife^ and that the perfon was a vir- 
tuous young, gentle woman of good reputation and charader, found 
the defender liable. 


le caufe having been brought into the Court by advocation, it 
was 

• 

Pleaded for the defender : That this was an illicit contraft, a paBum 
turpi et contra bonoi moreSy and upon which no adion could lie. For^ 
4mo^ In order to conftitute what is called in law a turpe padhim^or con- 
4ra bonos mores, it was not nece0ary that there fhould be any natural 
depravity or inherent turpitude in the tranfadlion ; the legal idea ot 
the phrafe implied no more than that the contra^ was prohibited by 
law, or diicpuraged by the Judge, on account of its dangerous or per- 
nicious efFeds on fociety. Of this there were many infiances among 
the Romans i as tht paBafuccejffbriayOtpaBa de bereditateviventisj the 
pa£la de lite, and the pa£lum medici cum eegroto; and in this country^ 
the purchafe of depending pleas by a member of Court being pro- 
-dudive of bad confequences, was prohibited by the Legiflature. 

The contrad in the prefent inftance was ftill more deferving t)f be- 
ing reprobated. To fuftain an adion of this nature would give en- 
couragement to interefted and defigning men to earn an infamous 
profit, by deftroying the peace of families, by rendering children un- 
dutiful to their parents, and leading them to ruin unperceived till it 
was paft redrefs. 

2do, By the civil law, a fiipulated reward of this nature, which 
was termed proxineticum^ was not recoverable in the ordinary* courfe 
of procedure ; and it appears even to have been regarded in the 
fame light as a poBum de lite, and of courfe reprobated by law. If 
fuch rewards were recoverable at all, it could only be by the cog^ 
nitio extraordinaria s and as this took place only where there was 
BO ftipulation exprefs^ or implied, it proved that fuch demands had 
no foundation on contrad os agreement. Such appears to have 
beep the dodrine in the earlier periods of the Roman law. L. i. ffl 
de proxinet. Paratit. ad 1. 50. tit. 14* fF. L. 2. 3. fF. de proxinet. 
L. I. f. 7. 12. ff. de extraord. cognit. And though by the later laws 
of the empire ftipulations for the proxineticum were authorifed, they 
were laid under fuch redridions as to guard againft their dangerous 
*confequeDces« L. 6. cod. de fponfalibus, &c. 
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3^w; Though there had been ifew decifions in this country that 
bore diredly upon the pointy the principle of fuch as had occurred 
was diredlly adveffeto the legality of fuch a ftipulation. Di<5t. 9tli 
Feb. 1676, voeeVsL&um illicitum; Fac. C>ol. 7th Feb. 1753, Sir Mi- 
chael Stewart contra Earl of Dundonald ; and in one precifely upon 
this point, Fount. 6th June 1678, Sir William ^^tnphtll contra Bsmes 
and Stewart, though the queftion was not determined, very little 
countenance fecms to have been given to the adtion. 

In the law -of Engknd this fubjed was well known; and mar^ 
riage brokagc bonds, as they were called, not only difcountenanced 
and fet afide, but the procurement of marriages in that way held to 
.be an indidtable offence. Jacob's Law Did. voce Marriage; Bacon's 
Abridgement, tit. Marriage and Divorce; Abridgement of Cafes 
in Equity, p. >90.; i. Vernon, 402.; 2. Vernon, 652 ; Shower's Cafes 
iin Parliament, p, 76. Executors of Thomas Thy nne wr/iij Potter; and 
in the xafe ofEarlPowis, the argument never was put upon the. 
ground of there being a marriage brokage contradt; which, if there 
.'faadcbcen any foundation for it^ would not faave been overlo^ked« 

Answered for the purjuer^ 

:imOy That marriage ought to be free, was a propofition which ad« 
mttted not of difpute; and that whatever tended todeflroy that free- 
dom ought to be avoided. But when it was coniidered from what 
quarter the liberty of choice and freedom were in danger, and what 
fort of^interpofition was mod diflbnant to that principle, an obvious 
diftindtion occurred, favourable to the dodrine the purfuer main« 
tained. Wherever a father, guardians, brother, or other near rela« 
tion, who were fuppofed to have a natural influence and authertty, 
ilipulated a reward, either for giving their confent or for influencing 
or procuring a marriage ; fuch agreement, as it was truly deftru<aivc 
to the freedom of choice and inclination, might very properly, as it 
was a betraying of truft, be called a turpe paSum^ and as contra Bonos 
mores declared void : But the cafe was very different here ; for the 
purfuer had no connedlion with the young lady, or with either of 
the parties ; fhe had no authority over either ; nor any farther in- 
fluence than that ^ mere advice and commendation. As fhe was 
not therefore in a Etuation to exert any improper or undue means 
upon the inclinations of either party, ib-ftr from putting any re- 
ilraint upon their choice, fhe in fa<5t contributed to the indulgence 
of their mutual wifhes. 

There were perhaps very few marriages whidh were not in fbme 
meafure brought about by the intervention of third parties ; and if it 
be contra banos mores to interpofe when a reward was promifed, it 
mufl, upon the defender's principles of the infringement of freedom, 
be equally the fame, when the interpofltions proceeded merely from 
friendly motives ; fo that the argument maintained, by neceflfarily 
going too far, and leading into a manifeft abflirdity, was truly devoid 
of juft or legal foundation. 

2doj Tsfae determination of the queflion was afTeded by no prece- 
dent in the law of this country or decifion of the Court. The Roman 
Jaw was clear on this head, ^VProxinetica jure lictto petuntur;** and 
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as that law had always been confidered as a part of our own fyftem, 
it was more to be regarded than the jaws of our neighbouring 
country, which with us had certainly no authority. In judging of 
this cafe, the Court was bound by the laws of no nation whatever; 
as the queftion, being one of general and natural law, fell to be de- 
termined by thofe principles which were moll favourable to matri- 
mony, and moft conducive to the Ittippinefs of mankind. 

Upon advifing informations, the following judgment was given ; 
" Find, That the offer undertaken by the purfuer, in terms of the Feb. 14. 
millive purfued on, dated i6th March 1767, was contra bonos mores i 1770. 
and therefore find, that no adtionlies upon the (aid miilive ; aflbil- 
zies the defender, and decerns ; and finds expences due." 


^4 


Lord Ordinary, Karnes* For Tbomfon, James Grant. 

Clerki Kirfyairici. For Mackailc, Geo. Fergufoa, 


No. XXIL February 15. 1770. 

JAMES BRUCE Multurer of the Mills of Alloa, Purfuer ; 

CONTRA 

ALEXANDER WILSON and others, Brewers in Alloa, Defenders. 

Bona et mala fides.— 7i&^ defence ^ bona fides not fujiained in a procefs 
for abjira^ed multure^ but the defenders found liable for a period even 
prior to citation in the aBion. 

THE purfuer, who in 1759 became multurer of the mills of Alloa, 
in 1766 brought an adion againfl the defenders, who had been 
guihy of fome abAradtions ; concluding, that they (hould be found 
liable for fiich as had been committed by them for three years pre- 
ceding the citation. 

A queftion having arifen, whether the defenders were aftrided to 
the mills of Alloa or not, the Lords, on the loth March 1769, found 
that they were, and remitted to the Ordinary to proceed j who ac- 
cordingly found, *' That the defenders had reafon to believe that 
" they were not thirled to the mills of Alloa^ but that this bona fides 

continued only down to the citation in the procefs, and that ab- 

ftraded multures are due only from that time.*' 
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In a reclaiming petition, the purfuer pleaded : 

imoj The prefent adion was not a declaratory adion for efta- 
bliihing the right of the proprietor of the mill to the thirlage, but 

O a 
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a pofleflbry aiftion at the inftance of the multurer for the abftrac- 
tions. The defenders had from time immemorial been aftridled 
to thefe mills ; they were therefore bound to w\Bkt good to him 
any damage he might have fuftained by attempting to fubvert this 
pofTeflion : and although for fome years they had ereded fteel mills^ 
and had not been regular in coming to the mills in queftio^ ; yet as 
they had not been in this pradice long enough to acquire immuni- 
ty from the fervitude, their apprehending they were not aflrided 
could be no defence in bar of the bygone dues. As the purfuer 
wiis in pofleflign, they ought to have conformed to the former 
ufage ; and nothing could pi)t them in bona fide but the judgment of 
a proper court, declaring that the pofleflbr had no right. 

2doj Bona fide pofleflion was only admitted where the cafe flood 
very favourably for the perfon pleading it : But if a debtor, in a 
bond bearing intereft, was purTued for payment, if the obligation 
was good, it would be no reafon for aflbilzieing that the debtor be- 
lieved himfelf not bound- This was precifely the prefent cafe ; the 
purfuer's claim was a claim of debt : and though the defenders, by 
having a probabilis caufa^ might plead to get free of expences of fuit, 
this could be no reafon for not implementing the contrad, exprefs 
or implied, by which they and their authors were aftrided to thefe 
mills. 

Anfweredfor the defenders : 

imoj It was immaterial whether the prefent adtion was in Its form 
declaratory or pofleflbry. It was brought at the inftance of the pur- 
fuer, but it had in fa<ft been carried on by the proprietor of the mill 
in order to eftabliih the thirlage^ The defenders had not indeed 
been in the difufe of going to the purfuer's mill fo long as to found 
them in the defence of the negative prefcription as to the right, but 
they had been in the difufe of doing fo fince the year 1745 ; a term 
long enoqgh to found them in the defence of kwa fidet againft the 
claim for bygone abftra<%ions. 

2do^ No cafe could be figured where the application of this de- 
fence was more proper than the prefent. The ei^ception of bona fides 
was introduced in odium of the negligence of the true proprietor, 
and was even fuftained where the pofleflbr had been rendered lo^u- 
ptetior by enjoyment of the fruits. Now the defenders had not been 
poflefling a fubjed belonging to another; nor had they, by abftra<^- 
ing their grain from the purfuer's mill, been enriched. The prefent 
could not be called a claim of debt ; all that ever could have been 
claimed was the privilege of performing a certain piece of work for 
a certain hire ; and if the purfuer had not inflfted to do that work, 
upon what principle of equity coukl he demand his hire ? 

The Court, by a narrow majority, altered the Ordinary's interlo- 

-J'cb. 15. cutor : " Repelled the defence oi bona fides ; and find the defenders 

*77o- " liable for their abftradions for three years preceding the citation 

^* in the purfuer's libel or claim.'* 

« 

Lord Ordinary, Monhoddo. JFor Bruce, Macqwen. 

•Ckrl^ Ktrtpatrki. for WflfooB^ Machurin. 
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No. XX III. February 16. 1770. 

Mrs AGNES STEWART of Phifgill and Hufband, Purfuers; 


CONTRA 


The EARL of GALLOWAY and others, Truftees for the Creditors 
of the deceafed Captain John Stewart of Phifgill, Defenders. 

Inhibition— Arbftration. — EffeB of a Jubmjfion and decreet-arhitral up- 
on an inhibition raifedupon the dependence of the a£tions fubmitted, but in 
wbicb no notice was taken of the inhibition, 

» 

npHE purfuers hairing feveral claims of debt againft Captain Stew- 
•■■ art, brought an adion for the fame;- upon the dependence of 
"which an inhibition was raifed and executed. 

Captain Stewart executed a difpofition of his eftate in favour of 
the Earl of Galloway and others, as truftees, for payment of his ' 
juft debts, and other purpofes exprefled in the truft. The truftees 
accepted, and raifed a multiplepoinding, calling all Captain Stewart's 
creditors into the field, to ascertain their refpe6bive interefts. 

The purfuers thereafter entered into a fubmiftlon with the truftees * 
wherein, upon the recital of the depending adions againft Captain 
Stewart, the parties " Submit and refer the forefaid three feveral ac- 
" tions, whole conclufions, and import thereof, fo far as yet unde- 
'* termined, defences there againft, and whole fteps and procedure 
" had thereon, with the proof bine inde adduced, to the final deter- 
" mination, fentences, and decreet-arbitral, &c." "And upon due 
" confideration of the whole, to find, decern, and declare, the faid 
*' Mrs Ann Stewart and huft)and a juft, true, and lawful creditrix of 
" the faid deceafed Captain Stewart, to fuch an extent, and for what- 
" ever fums the faid arbiter fliall think juft and fee caufe, in lieu 
" of, and in full of, the conclufions, import, and intention, of the 
" faid three adions, or all that can or may follow thereupon ; to 
«* the end they may, in confequencc of fuch fentence and decreet- 
" arbitral fo to be given and pronounced, produce the fame in the 
" mu4tiplepoinding, and be intitled thereby to claim their prefe- 
" rence, and draw a fliare of the funds of divifion fuitable thereto, 
" in competition with the other creditors of the faid Captain Stew- 
" art." 

The fubmiffion took no notice of the inhibition ; and the decreet- 
arbitral found that the purfuers were lawful creditors to a certain 
amount, and that they were intitled to be ranked therefor along 
with Captain Stewart's other creditors. 

The purfuers produced the fubmifiion and decreet in the multiple- 
poinding, and claimed to be preferred in right of the inhibition and 
upon the dependence of the adion againft Captain Stewart. But 
this being objeded to by the other creditors, the Lord Ordinary " SuC 
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tained the objedion to the inhibition, &c, and finds, that as the 
fame proceeded on a depending procefs, and that procefs was fo- 
pite by a decreet-arbitral and a fubmiflion, without any refervation 
or provifion concerning the inhibition, the effedl thereof ceafes." 

In a reclaiming petition, the purfuers pleaded: 

imo. It was certainly a miilaketo fuppofe, that by the fubmiflion 
and decreet-arbitral there was no refervation and provifion concern- 
.ing the inhibition, as the cffedl thereof was undoubtedly referved 
by both- The fubmiflion was only between the truflees, as in place 
of Captain Stewart and the purfuers ; the other creditors were no 
parties thereto J and the declared purpofe thereof was, to afcertain 
the jufl amount of the debt due arifing upon the diflerent claims, 
that they might on that afcertainment refort to the multiplepoinding, 
and make their demand. As the afcertainment of the debt, therefore, 
• was all that was in contemplation, it could not be prefumed that the 
purfuers were to give up a fecurity far their debt, whatever it might 
amount to,- and in whatever manner that amount might be eflablifh- 
ed ; as if the ad ions had been carried on to the length of obtaining^ 
decree, the inhibition would nevcrthelefs have remained effedual. 

2do^ As the otiier creditors were not parties to the fubmiflion, 
they could not be bound by the decreet. Upon the fuppofition, 
that the arbiter had afcertained a greater fum as due than the other 
creditors might think jufl, they would certainly have been intitled to 
have flated objedions thereto, as if no decreet-arbitral had been pro- 
nounced. And as it could not be denied but that they would have 
been intitled to argue in this manner, and to fay, that they could not 
be bound by the decreet, it was equally clear, that they never could 
derive any benefit from that tranfadion ; which was precifely, how- 
ever, what the creditors were now attempting. 

^tioy If the inhibition was fuppofed to be included in the fubmif- 
fion, or by that procedure to fall to the ground, the mofl unjufl con- 
fequences would refult. i^. The other creditors might, as they were 
not parties to the fubmiflion, hold by or repudiate the decreet as 
they fhould find it mofl for their advantage, 2dfy^ Suppofe that any 
of thefe creditors had ferved inhibition upon their depending pro- 
cefTes, it would undoubtedly be very fingular, that their diligence 
fhould operate its full efFed, whilfl that of the purfuers fhould be to- 
tally cut down. The abfurdity of this dodrine was to be carried flill 
farther ; for fuppofing the inhibitions of the other creditors to be 
even pofterlor in date, they would flill, upon the footing of the in- 
terlocutor reclaimed from, be preferred to the purfuers prior dili- 
gence. 

Anfwered far the truftees : 

imoy When an inhibition was ufed on a dependence, it could only 
be efFedual in the event of the dependence being clofed by a decreet ; 
and if no decreet fhotild ever follow, the inhibition could have no 
efFedt. But if the fubjed-matter of the dependence was taken away 
by a voluntary tranfadion between the parties, as the depending 

aiSlion 
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adion VTRS thereby clearly at an end, the Inhibition muft alfo fall; and 
it could make no difierence v^hether the adion and ground thereof 
were taken away by a private compromife betwixt the parties, or 
by arbiters upon their reference. The depending adion was fo- 
pited as rtiuch in the one cafe as in the .other ; and the diligence 
railed upon the dependence muft fall with it. The point was de- 
termined. Falcon. 3d July 1751, Reids and Campbell contra Vivipier. 

2doj The prefumed intention of parties, that the inhibition was not 
to be included in the fubmiffion, was neither of importance nor well- 
founded. The purfuers behoved to know that the decrect-arbitral 
would put an end to the depending adion j fo that. In entering 
into the fubmiffion, they muft have meant to give the inhibition 
up ; nor was it difficult to luppofe, that they may have confidered It 
as more for their advantage to have their claims afcertained by arbi- 
ters, than in a court of law, with the inhibition as the fecurity. 

^tio, It was not in the power of parties, by private agreement, to 
alter the mode or form of legal diligence, or give it an eftedl which 
the law did not confer. For fuppofe it had been ftipulated in the fub- 
miffion, that the effed of the inhibition fliould not be cut off, and 
that a refervation to that import had been entered in the decreet-ar- 
bitral, thefe claufes would all have been ufelefs and inefledual. The 
inhibition would not thereby have been faved, but would have been 
as much gone as if thefe deeds had contained no fuch clau(e. ^ for- 
tiori^ the inhibition could have no effed when the fubmiffion contained 
no fuch refervation : and as to the laft argument, though it was not 
in the power of the truftees, by any deed of theirs, to hurt the credi- 
tors, yet it was afluredly in their power to benefit them ; and if by 
any tranfadion they had done fo, the creditors were intitled to take 
advantage of it. 

At advifing^ the judges who fpoke were of opinion, that though 
thp purfuers could not plead the inhibition in fupport of the dcreet- 
arbitral any more than in a private bargain ; yet there was no reafon 
why they might not ftill infift on their libel for the fum afcertained 
by the decrcet-arbitral. The creditors who were not parties to the 
fubmiffion might objed to the quantum; but if they could fupport 
the extent, nothing hindered them from getting a decreet inforo, by 
which they could ftill reap the benefit of the inhibition. Being there- 
fore of opinion that the Lord Ordinary's interlocutor went too far, 
they found " the fums awarded by the decreet^arbitral are not fecured ' 
" by the inhibition, without prejudice to the petitioner to infift in Feb. i«. 
'* the depending procefles for decreets, as accords j and remits to the '779- 
^ Lord Ordinary to proceed accordingly. ** 

Lord Ordinary, Jiuchenleck. For Stewart & Huftand, Loekhart. 

Clerk, Gibjon. For the Truftees, Macqmen. 
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-No. XXIV. February i6. 1770. 

ANDREW STEWART Writef to the Signet, Purfuer; 

CONTRA 

JAMES BISSET Merchant in Perth, Defender. 

: Compensation;— Retention. — A creditor to whom a fum of money was 
fent by bis debtor^ and received, in order to he applied to a particular 
purpofe, not allowed, upon the bankruptcy of that debtor, to plead reten- 
tion of the money, or to apply it in compenfatien of bis own debt. 

• 

TOHN MACDONALD merchant in Invernefs was debtor to Stewart 
I by a bill for L. i8, los. which he had accepted. When the bill 
became due, and a demand was. made by Stewart's correfpondent at 
Invernefs, he was told by Macdonald that/he had fent the contents 
to Biflet at Perth to be paid to the holder of the bill. This appeared 
to have been the fad, Biflet having acknowledged that the money 
was fent him for that purpofe.; but that having called at the houfe 
of Covts l^ Co. in Edinburgh, he was told the bill had been fent to 
the North; and as he did not choofe to keep the money idle, he had 
given credit for it in his books to Macdonald, with whom he had 
tranfadions, and who at that time was in his debt. 

Macdonald became bankrupt; and Stewart having made a demand 
upon Biflet for the money imprefl!ed into his hands to take up the 
bilU Bifl[et maintained his right to apply the fame to h\% own debt, 
and that he had done fo accordingly. The purfuer having brought 
an adiion againft BiflTet, the Lord Ordinary aflbilzied the defender^ 
when, in a reclaiming petition, it was 

Pleaded for the purfuer : 

imo, Where one perfon delivered money to another to be paid to 
a third party, and the money was received on thefe terms, the recei- 
ver became bound to the third party as his mandatory or negotiorum 
geflors and an obligation was conftituted between the receiver and 
third party, which the receiver 'was bound to implement. When 
money accordingly was delivered and received exprefsly for behoof 
of a third party, it made no difference upon the receiver's obliga- 
tion, that he was creditor to the perfon by wbom the money was 
impreflled. If the receiver -indeed infifted for application of the 
money to his own debt, the tranfadion in favour of the third party 
would not take place; but if no fuch application was infifted on^ 
the property of the money was transferred^ and remained in the re- 
ceiver's hands on account of him in whofe name it was delivered. 
Fac. CoL 9th Feb. 175.9, Stalker contra Ay ton. 

%dQ, If the ^purfuer had i>een debtor ^to^i^^ at the time Macdonald 

delivered 
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delivered the money to him, it was clear that Biflet could not, in 
any other fettlemcnt betwixt him and Macdonald, as creditor to the 
purfuer, have retained the fum imprefled, without fufFering it to be 
applied to the payment of Macdonald's own debt. Of courfe it muft 
be equally clear, that as the purfuer was not indebted to Biflet, he 
was entitled to draw the money from him j or, in other words^ that 
as Biflet, had he been creditor to the purfuer, could in that right 
have retained it in any queftion with Macdonald; fo, in the prefcnt 
•cafe, he was under the fame obligation to reftore it. 

^tio, If Biflet, when the money was delivered to him, had granted 
an obligation to deliver it to the purfuer, and that fuch obligation 
had been tranfmitted to him, it could not be denied but that an obli- 
gation was thereby created in favour of the purfuer which Biflet 
was bound to fulfil. The prefent cafe was equally ftrong j for 
though no obligatory writing was given, it was acknowledged that 
Biflet agreed to receive it for the purfuer's behoof, and to apply it in 
payment of the bill that was due. 

^tOy The purfuer*s demand was well-founded in law ; and in point 
of equity was ilill ftronger. When Macdonald propofed to imprefs 
the money into Bifllet's hands for the purpofe of paying the purfuer^s 
bill, had he declined to receive it on thefe terms, or infifted on ap- 
plying it to his own payment, Macdonald would haVe remitted it 
through fome other (Channel. Trufting alfo to the tranfadion that 
had taken place, the purfuer abflained from diligence ; whereby he 
might, before Macdonald's bankruptcy, have recovered that money, 
which Bifl^et, hy inverting the intended application, had turned to his 
own behoof. 

ft 

Anfwered for the defender : 

iw(?. Without denying that there might be ^fus quafitum tertio by 
the ftipulation of other parties without the third party^s knowledge, 
it was evident that no circumflances of that kind occurred in the 
prefent inflance. it was not the intention t)f Macdonald and the de- 
fender to create 2ijus quajitum to any perfon whatever; they could 
have no particular perfon in view, as they could not know to whom 
the bill might be indorfed : fo that all that the defender and Mac- 
donald meant^ was to get a debt of Macdonald's paid, and to do him 
a fervice. 

2do^ Though a writing might -have been fo conceived as to ope- 
rate a delegation, and make the defender ex promijfu^ and diredly 
liable to Stewart, fuch a tranfadion bore no analogy to the prefent 
circumftances. But if in a writing the defender had been taken 
bound to Macdonald, and Stewart's payment onty pointed out a^ 
the mode in which he was to difcharge hinifelf of the, fum, the 
cafe to which afllmilation wa^ made; there could be no doubt that 
there was no obligation conflituted in Stewart's favour, which could 
tie up the defender from making payment to any other creditor of 
Macdonald, who fliould infifl for it in a legal mode. 

3^/^, The. purfuer, it^as admitted, made no demand upon the de- 
fender for the money till after Macdonald's bankruptcy^ and as, 
prior to that event, the money, as Macdon aid's property, might have 
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been attached by whoever, as a creditor of Macdonald's, had an in- 
tereft to do fo, the fupervening contingency neceflarily rendered the 
right of the purfuer, or of any other creditor, ineffedlual, and that of 
the defender's preferable to all. Whatever might have been the 
cafe before, the bankruptcy created a medium impedtmentum to the de- 
fender's paying away the money. No debtor could be fo hardy as 
to afk, nor any creditor fo foolifli as to agree, that he fhould give 
out of his hands a fum which belonged to his debtor after that 
debtor had become bankrupt: fo that, upon that event, though he had 
not applied it before in payment of his own debt, which was the 
cafe, he was^ both in law and equity, intitled to retain it. 

It was the general opinion of the Court that the right to this mo- 
ney was veiled in Stewart, and that BilTet could not invert the pro- 
perty either to another or to his own behoof; and it was farther ob- 
served, that as Biflet had undertaken a trufi^ he was guilty of a breach 
of it in not applying the money according to its original deftination. 
Pcb. 16. The Court accordingly altered the Ordinary's interlocutor ; and 
'770* found " the defender James Billet liable to the petitioner in the fum 
^ " libelled, with the expence of extradling the decreet/' 

XfOrd Ordinary^ EUiock* For Stewart, Cofmo Gordom 

Clerk, Rofi. For BHTety Maclaurinn 


Na XXV. February 16. 1770. 

ALEXANDER MUIR Gardener in Caoongate, Purfuer j 

CONTRA 

JAMES WALLACE of Wailacetown, Defender, 

Writ. — A writings neither in terms of the a£i 1 68 1 , c. 5. nor bolograpb, 
infufficient to conjlitute a bargain as to heritage^ though the fubfcription 
was acknowledged. 

TTW/'ALLACE^ by a miifive fubfcribed by him, but neither holo- 
^^ graph, having witnefs fubfcribing, nor any other foiemnity, 
having agreed to fell to Muir an adjudication of a tack, Muir 
brought an ad:ion concluding for implement, by granting a com«- 
plete conveyance to the fubjeAi Wallace acknovi^ledged his fubfcrip- 
tion, but pleaded, that as the agreement related to heritage, and had 
none of the folemnities required by law, nor was holograph, he was 
at liberty to refile. The Lord Ordinary having found the letter li- 
belled on binding, the queftion came before the Court upon a peti- 
tion and anfwers. 

The 
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The point argued i^as, Whether a writing, though neither formal 
nor holograph, was fufEcient by law to conftitute a bargain of heri* 
tage, provided the fubfcriptlon to fuch writing was fufficieatly au- 
thenticated I 

The petitioner Wallace maintained the ufvial argument as to deeds ^ 
of importance upon the ^atute 16^1, c« 5 ; and that notwithdand- 
ing the miflive there was fiill locus pcenitentU^ and referred to the 
following authorities: Durie, 14. Feb. 1633, Rankin contra Wil- 
liamfon. Stair, 5. Dec. 1^71, Dickfon contra Dickfon, Lord Starr^ 
B. I. t. io» §9. Didionary, voce Wxix,^ 2 2d Feb. 1668, Strachaa 
contra Ferguflbn; 1764, Mackenzie, &c. contra "Pzrk*^ 176O, Biflet 
contra ^Stewart *. 

The refpondenit, on the other hand, argued, that all that was re- 
quired or intended by the folemnities of a deed was, that the fub- 
fcriptlon fhould be authenticated ; which was more eETedl ually done by 
the acknowledgment than by any form or folemnity that could be 
devifed. Lord Bankton, v. i.- p. 337. § 47,. Didionary, voce Writ ^ 
P« 552. Stair, 15 July 1662, Wauchope ^(?/r/r^ Niddrey. Fountain- 
hall, 26th Dec. 1695, Beatie contra L2Lmhic. nth Jan. 1711, Gor- 
don contra Bertram. Bruce, 10. July 1717, Paterfon contra Inglis* 
21. Jan. 1735, Telfer ^od/r^i Hamilton of Grange. .CHome, 6. July 
1739, Crofbie contra Shiell. 

Their Lordfhips gave judgment with much deliberation and at 
confiderable length : they were a good deal divided. Thofe on one 
fide maintained, that to cut down fuCh a miflive, was a great encou- 
ragement to difhonefty and breach of faith ; that no folemnity what- 
ever could give more credit to a deed than the acknowledged fnb- 
fcription of the party ; and though there might be fome reafon for 
requiring folemnities to deeds tranfmitting heritage, yet as the ar- 
gument did not flop ther^, but was extended to all deeds of import- 
ance, it came to apply alfo to bargains of moveable fubjedls, and 
of courfe went too far. It was anfwered, that there was a clear dif- 
tlndtion in the application of this rule and the regulation of the 
flatute 1681, as to heritage and moveables; but that as this was 
an heritable fubjed,.the rule introduced for the fafety of the lieges 
as to their land rights, which had been fix'ed and acquiefced in fo long, 
mufl be rigidly obferved. That thefe folemnities had been intro- 
duced at a period when writing and witnefles were not fo readily pro- 
cured ; and it would be abfurd to abolifh them now, when nafuch 
difficulty occurred. There was no diftindlion betwixt a conveyance 
and an obligation to convey ; for as the laft could be rendered effec- 
tual by law, it would, if the folemnities were difpenfed with, com- 
pletely evade the rule. And though a promife by miflive was no 
doubt binding upon the confcicnc^ of an honefl man, the intend- 
ment of the law was, to admit, in certain cafes, of locus pcenitentU ; 
'which, if matters wer^ entire, he was entitled to take advantage of. 

The L<»rds found, " That as the fubjed in queftion is an heritable Feb. iS. 
fubjed, the letter libelled on is not binding." 1770- 

Lord Ordinaryt EUloct^ For Muir, Lockhart* 

Clerk, Rofi. For Wallace, BofwlL 

* The two lafl decifioDS not coUedcd. 
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NcX^VI. February 2\, iTjo^ 

HOUSTON STEWART NICOUSON, Efqj Purfuer ; 

CONTRA 

Mrs NICOLSON, Defender. # 

t • 

Process — ^e purjuer of a divorce for adultery muft condefcendfpecialfy upon 
the per/on with whom the crime is fuppofed to have been committed. 

MR NICOLSON having brought a procefs of divorce againft his 
wife for adultery, ftated^ ijl^ in his fummons generally, That 
the defender had been in the pradice of committing adultery with 
men different from her hufband^ 2dly^ In more particular terms^ 
"with a young man then in Sir William Maxwell of SpringkelFs 
^* family, of a rank and ilation much inferior to hen" The fum- 
mons^ as to time and place, was fufHciently particular^ but the de* 
fender objeded to it on this account, and infifled, that before going 
to proof, the purfuer fhould be ordained to condefcend pointedly 
upon the perfon by name, furname, and defignation* 

The Commiflaries, on the 23d January, ordained " the purfuer to 
^* condefcend upon the name and defignation of the particular per- 
^^ fon pointed out in the libel as guilty of the crime of adultery with 
^* the defender in or about the houfe of Springkell." 

a 

The purfuer y in a bill of advocation, pleaded: 

Adultery being a crime pradifed in private, and concealed from 
the eyes of the world, it was by the teilimony of accomplices that 
in mofl cafes it could be deteded; and as, on the one hand, it would 
be hard to oblige accomplices to accufe themfeives, or even third 
parties by name, whereby the peace of families might be difturbed ; 
fo, on the other, it would be of moft fatal confequences, if the tefti- 
mony of fuch perfons were on that account to be altogether re- 
jeded. 

In the proof of the adultery, it was in no degr^6 material whe- 
ther it was with one man or another that the crime was commit- 
ted. The only queftion was, Whether it was another perfon than 
the hufband ? If that fad was eftabliftied, the proof was complete ; 
and yrhat was not efTential to the proof could not be requifite in the 
fummons or condefcendence. The fummons in this cafe was fo fpe- 
<:ial in the defcription of the fuppofed adulterer, that the defender 
could be under no difficulty to underfland what particular perfon 
. was intended ; and it wds apparently with a view to furnifh an ob- 
jedion to the admiffibility of that perfon, if he was brought forward 
to give evidence, that the prefent defence in the outfet of the caufe 
was reforted to. 

In 
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In the cafes referred to by the defender, it was not by any order 
of the Court, but by the voluntary adl of the purfuer, that the fiip- 
pofed accomplice had been fpecially named. The cafe of Alexander 
Cuningham was a very lingular one, and attended with many fpe* 
cialties rand in the caife of Martin contra Michie in 1768 ^, a contrary 
judgment was given ; a libel in no degree fo fpecial as the prefent 
having been admitted to proof, and the Court having afterwards 
approved of an interlocutor of the Commiflaries, which found, 
^* That the witnefs is not obliged to condefcend on the perfon^s 
name whom he faw in the ad of lewdnefs or adultery with the de- 
fender ; but ordained the witnefs to be as fpecial as he can in the 
defcription of the perfon, that fo it may appear he was a different 
perfon from the purfuer.*' 


U 
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The defender an/were d : 

* 

As a procefs of divorce for adultery, though purfued only ad 
civilem effeBuMy was in reality of a criminal nature, the purfuer of 
fuch an adion was bound to fet forth .the fads in the mod exad 
and full manner, fo as to give every opportunity to the defender 
of redarguing the charge, or of proving circumftances of exculpa- 
tion. A general charge of guilt, if the witnefles were either mif- 
taken or inclined to perjure themfelves, could not be difproved; 
fo that it was only by a difclofure of the particular fads that the 
accufed could maintain their defence j Mackenzie crim« tit. Adultery, 
§ 8. — ^No circumftance was more neceflary to be known in the cafe 
of adultery than who was the fuppofed accomplice. If this was con- 
cealed, the accufed went to proof under great difadvantage : wit- 
nefles might be miflaken, or, if they fwore falfely, it might be im- 
poflible to deted. them ; but if a certain perfon was named, it might 
be in the d^efender's power, not only to prove an alibi, but by incon- 
teftable circumftances, fuch as ficknefs or incapacity, to (how, that 
the fad alleged could not be true ; or that the fuppoled accomplice 
was in reality confederated with the purfuer, and bribed to throw 
himfelf into fuch fituations as to create the appearance of guilt. 

Adultery neceflarily required the ' concurrence of two perfons; 
and it was an eftablimed rule in all libels of a criminal nature, that 
not only the matter of fad, but the names of the adors, fhould be 
fet forth. In the cafe of adultery there was a feparate reafon : by 
the ad x6oo, c. 20. the adulterer and adulterefs were prohibited 
from marrying together; which falutary law would be eluded, if, 
without naming the guilty perfon, a divorce could be obtained. 

The prefent demand was not only founded on law and reafon, but 
agreeable to the pradice both of the Commiffaries and the fupreme 
Court ; no inftance having occurred where an articulate condefcen- 
dence,fo far as it was in the power of the party to give it, had not been 
required. In the cafe. Fount, ift and 2d January 1684, Earl of 
Monteith contra the Countefs, the purfuer was obliged to condefcend 
upon the Chriftian name of Rofs'of Aucheloflen, the gallant- In the 
cafe, 8. July 1691, Kerr contra Scott, and 27. Feb, 1692, Colonel 
Lauder contra Vangent, the fuppofed guilty perfon was both na- 
taied and defigned in the libeL In the cafe, 7. Dec. 1708, Earl of Wig- 
ton, a blank having been left in the libel for the name, the purfuer, 

• Not coiicacd. upon. 
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upon an objection ^ was obliged to fill it up. In the-caTe8> of Lock- 
quhard and Macarthur in 1733, Macleod of Raafa in 1735, Rolland 
of Kinnaird in 1737, and Alexander Stewart in 1738, the perfons 
guilty were fpeciaily condefcended^on. In the cafe of Carrothers of 
Dormount in 1742^ the Court gave an inflrudion to the coramifTaries 
to ordain the purfuer to condefcend fpecially upon the perfons with 
whom the adultery was committed, if known to the witn^es; and fome 
marks, diilinguiihing them, if unknown to them. A (Tmilar judge- 
ment was given in the cafe of Cuningham in 1763 ; and as ta the cafe 
of Martin contra Michie, it was no precedent upon the general 
point, as the hufband, having been out of the country, could not 
have accefs to know the guihy perfons, and had befides condefcended 
in other refpeds, and, upon the whole, as fpecially as was in his 
power ^. 

• 
The Court was very clear upon this cafe : and it was obferved, thaft 
if a fummons or condefcendence.in general terms was allowed, the 
Feb. 2r. a£t 1600, c. 20. would be evaded. The commiiraries judgment was 
' *77o- accordingly approved of, and the bill of advocation refufed. 

, Xonl Ordinaryt Mombodda. Por Nicolfoii Stewart, Madaurm it oJiL 

For Mrs Nicolfon Stewmrt, Ilay CampbeU. 

* None of thefe otfes, but thst in Fountainhall, arexsoUeded, ^ 
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FRANCIS FOUKE of Malmfbury, Efq; and JAMES STORMONTH 

his Attorney j 

CONTRA 

MARGARET and ELIZABETH DUNCANS, Daughters of the de- 

ceafed Thomas Duncan, 

AND CONTRA 

m 

JMARGARET and HELEN DUNCANS, Daughters of the deceafed 
John Duncan, and their Hulbands for their Intereft. 

Legacy. — SuBSTrruTiON.— Service. — Legaty^ of which the term of pay-^ 
ment is fufpendedy Whether it vefts upon the death of the t^at^r^ or at 
the term qf payment ? A bequeji.to A, and if be dies without male iffue 
toB, whether a fubjlitution or conditional Infiitution? Upon^ the failure 
of A without ijfue male^ is a/ervicc necejfary to vejl the. right in B ? 

Ji^R David Duncan, redor of Denton in Yorkfhire, .\«ras married to 
^^ Margaret Stirling j he died in 1744 without iflue, and his 
Ipoufe in 1765. Mr Duncan. had two -brothers, John-and Thomas, 

^who 


'41 


HardiiTTQ. COURT OF SESSION. €$ 

m 

vwho both predecelfed him. John had three foMtiiid two daughters, 
IMargaret and Helen; Thomas had two fons, David and Patrick, and 
two daughters, Margaret and £lizabeth ; David and Patrick both 
furvived their uncle Mr David, but prddeceafed bis widow, and left 

*no i{Iue« 

Mr David Duncan, upon the 12. Aug. 1758, executed his laft will 
' and teftament ; the claufes and provifions of which, material in the 
prefent queftion, are as follows : *' if I fliould leave no child, I give, 
*' devife^ and bequeath to my wife Margaret one-fourth part of all 
'^ my perfonal eftate, &c. to be difpofed of as (he fiiall think proper; 
*' and, Itevi^ I give arid bequeath to David Duncan and Patrick'Duncan, 
Tons to v\\y deceafed brother Thomas Duncan, one half of all my 
perfonal eftate, which I diCpofe of between them \n manner fol- 
lowing, viz. I give two third parts of the iaid half to David Dun- 
can, and the other one third to his brother Patrick. Itenif I give 
to the three fons of my deceafed brother John Duncan one-fourth 
*^ part of my (aid perfonal eftate, &c. And my will is, that in cafe any 
•* of my nephews, legatees above mentioned, fliould die before my will 
*' takes place, having no malechildren lawfully begotten, then I de- 
** vife and bequeath the fliare of him fo dying to his brother or bro- 
** thers gcrman, and to'the heirs*maleof his or their bodies lawfully 
begotten, to be between or among them equally divided. Item^ My 
will is, that the three laft fourth parts of my perfonal eftate above 
devifed (hall not take place or be paid until after my wife Mar- 
garet's deceafe, if (he continues fingle. Item, I give and bequeath' 
to my wife Margaret all the interefts or income of my perfonal 
" eftate, to be by her poflefled during her natural life, in cafe flie 
** ftiall continue unmarried, &c. *' And he appointed his wife and 
certain other perfons his executors. 

Upon the teftator's death in 1744, Margaret proved his will, and 
continued in pofteftion of his efteds tillher death in 1 765. David the 
ion of Thomas predeceafcd his -brother Patrick without ifTue, and 
without a fettlemcnt ; Patrick died in India in 1760 without iflue, 
liaving left a will of his whole eftate in favour of his wife Sophia. 
Sophia died focn after, having left a will in favour of her children by 
a former marriage j and by which flie appointed her brother Jofeph 
and Francis -Fowke her executoi^. Francis Fowke proved the will in 
the prerogative court in England, and obtained letters of adminiftra- 
•tion. 

Upon Mrs Duncan's death in 1765, it appeared that flie had made 
a teftament, appointing certain perfons her executors. And as upon 
this event the funds of the deceafed Mr David Duncan were claimed 
by different parties, the executors called them in a multiplepoinding* 
There was no difpute either as to the fourth of Mr David Dun- 
K:an's pei;fonal eftate bequeathed to his wife, or as to the other fourth 
bequeaflied to the fons of his eldeft brother John, The fund claimed 
was the remaining half of his eftate bequeathed in the fettlement to 
David and Patrick, fons of his brother Thomas ; for which the com- 
peting parties were, imo^ Francis Fowke, as deriving right by pro- 
grcfs to whatever might be coniideredas part of the eftate ofPatrick; 
%do^ Margaret and Elizabeth Duiicans, daughters of Thomas, and 
tfifters to David, one of the original legatees 5 and, ^^fy^ Margaret 

R and 
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rand Helen DupcaQS, daughters of the ideceafed John Duncan, the el- 
vider brother of David the teftator. 

. Pleaded for Francis Fowie: 

It was an eflabli (had rule in law, that the right of a legatee was 
^eftablifhed by the death of the teftator; and as both David and Pa- 
trick Duncan had furvived their uncle, the legacy in queftion became 
ve/ied in their perCbns immediately upon his death in 1744: and as 
David and Patrick vrere/u^ituted to one another, in the event of the 
deceafe of any of them before the will's takiiig place, and as David 
: predeceafed his brother Patrick, his (hare, immediately upon his 
-death, became alfo vefied in Patrick ; and of courfe was part of his 

* eilate,.and difpo£ed of by his fettJements. 

To .the claim of Margaret and Elizabeth Duncans, the daugh- 
:ters of Thomas, who, admitting that the legacy became vefted in 
rtheir brothers David and Patrick immediately xipon their nucleus 
death, contended, that the fubftitution of the two brothers, the 
one to the other, then flew off; fo that, upon David's death, his 
.ihare devolved upon his neareft in kin, viz. his brother Patrick and his 
-two fillers, and that as Patrick had made up no titles to his brother^ 
.it could not be carried by the fettlements he had executed — it was 
^pleaded, 

The prefent cafe being a quafiio voluntatis^ muft be determined upon 
a fair and juft conftruftion of the fettlement, and agreeable to what 

-ihall appear to have been the will of the defund, expreflcd or im- 
plied. No reafon could be afligned why the fubftitution in the pre- 

'fent inftance (hould not take place, as well in the event of the legatees 
furviving the teftator, as if one of them had predeceafed him. By 

r^the old law the rule was different ; the fecond perfon named 
being confidered not as a fubftitute^ but as a conditional inftituter: 

*4)ut this was afterwards juftly departed from. Such fettlements 
were confidered as proper tailzied fuccefiions; and fo long as the 
fubjed remained in tnedio^ and the fubftitution not altered, the fubfti- 
tute, ex prtfumpta .voluntate tejiatorisy was preferred to the heir ab in-- 

^tejiato of the inftitute, at whatevertime he fhould fail. ^ 

To the claim of Margaret and Helen Duncans, the dau^ters of 
John, who maintained, that as it was an impUed^coodition in the 
bequeft, that thelegatees fhould furvive the widow, andas this con- 
dition had failed, the bequeft was lapfed, and therefore fell to be 
taken qp in part by them, as two of the teftators neareft of kin- 
it vizs, pleaded^ 

Though the claimant Tiad no occafion to difpute the -general rule 
"in the civil law, that when^a legacy was left exprefsly Jub conditione 
. it hung upon the exiftence.of the condition ; yet that there was ano- 
ther rule clearly eftabliflied»^and applicable to the cafe that occurred. 

* The adjedion of an uncertain day, for inftance, if adjected not to the 
: legacy but to the^ payment, did not make the legacy conditional, nor 

prevented 
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prevented the trahftBiflions of the right. Sande, Iib« 4. tit. 6. defin. 7« 

queil, 3. Vinnius i»(lit. tit, de Heered. inftit. § 9. b. 7. Voet ad di-^ 

geft. in tit. de ufufruStu €t quern ad^ &c. §. 12. Thefe authorities 

^were ftridlly applicable to the prefent queftion, and the intention of 

.the teftator was obvioes. The liferent only was given to the wife j 

and hence it was-^plain, that the right of the legatees to the fee of the 

fubjedt vejled in them upon the death of the tedator; and that the 

payment only was fufpended till the death of the wife^ that her life-^ 

rent might not be defeated, or, in the words of the authorities quoted, 

'ne interim turbent uxorem in ufuJruBu: and ^upon thefe principles had the 

^ Court determined in the cafe 1763, the children of Camp* 

bell of Auchenbreck* 

: Pleaded fox Margaret andElizabeth Duncans, -daughters ofTliomas: 

Though the bequeft vejled in the legatees at the reftator's death, 
but poftponed as to the payment till the expiry of the widow's life- 
: rent; yet, as a confequence of this propofition, Mr Fowke had 
no claim in right of Patrick to the fhare of JDavid. The fubftitution 
was not a general one, ^* whom failing j*^ which might perhaps, if 
David did nothing to defeat it, have, quando cunque decejfferit^ given 
Patrick a right. The fubftitution, on the contrary, provided for 
one event, the death of the legatee before the will took place, i. e. 
when the teilator himfelf died. Now, as that event did not happen, 
the fubftitution' was at an end; and the legacy being vefted in Da- 
vid, devolved upon his death to his neareft of kin, his fifters and 
-^Patrick; but as Patrick had made-up-no titl^, they were, of courfe^ 
• entitled to the whole of that (hare. 

JPleaded for Margaret and Helen Duncans, daughters of John : 

\mo^ Although the teftator had gone no further tlian to declare 

that the legacies were payable at his wife^s death ; yet as they would, 

»in that cafe, have been held to ht. conditional^ and only ducin cafe the 

legatee furvived the widow, the condition never had exifted: fo that 

vthe bequeft being lapfed, things returned to the fame ftate as if Mr 

Duncan had died inteftate as to this part of his property, which 

therefore fell to be taken up by his four nieces, the daughters of 

John and of Thomas, his neareft of kin. As it was tmcertain whe- 

-ther the time at which the legacies became due, viz. the wife^s 

ideath, fliould ever^rife during the lifetime of the legatees, the cafe 

was one of tbofe acknowledged in the civil law, where the adjedion 

.of an uncertain day^rendered the legacy conditional. Voet ad di- 

rgeft^in tit. ^ando dies Ugatianis^\ 2. Stair^.b. i. t. 3. § 7.*ff. .17th 

Jan. .156^5, Edgar ^6?/i/r<» Edgar. 21ft -Feb. 1677, Belfches ^^/jrfra 

Belfches. 

.^doJ The cafe was rauCh ftronger; for the teftator had not only faid 
that the legacies ftiould not be payable till his wife's death, but had 
exprefsly declared that his will, as to this half, (hould not takaplacc 
till then. This, as it was extremely natural, was the only period he 
feems to have had in view : and hence thefe words, taken in their 

ufual 
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ufaal acceptation, miift mean, that the will was to hare no force, and 
of courfe that the legacies (hould neither yeft nor take efled before 
that event* 

Upon advifing informations^ the Court, upon 15th Not. 1769, pro-- 
nounced the following judgment : ** Find, that the legacies within 
** mentioned did vett in the legatees at the teftator*s death: and fur- 

^^' ther find, that the fubllitution in favour of Patrick did take place ; 
'^ and therefore prefer Francis Fowke and his attorney to the whole 

^^ legacies bequeathed to David and Patrick.*^ 

The firft branch of the interlocutor, finding that the legacies veiled 

.in the legatees at the teftator^s death, was acquiefced in by all con* 

cerned : But, on the other points, ilfor^^r^/ und Elizabeth^ the daugh^ 

ters of Thomas Duncariy gave in a reclaiming petition, maintaining, 

i«r(?,That as the predeceafe of any of the legatee^ before the will took 

rplace, that is, before the tcftator's death, and the failure of iflue male 

of the legatee fo predeceaflng^ were the exprefs conditions upon 

which the fubftitution Was to take effed, and as the firft of thefe 

^conditions had failed quoad the legacy bequeathed to David, the 

'fubftitution of Patrick could ncft take place. 2dp^ Upon the fup- 

pdfition that the fubftitution had taken place, and the legacy had 

'Vefted in David ; yet as Patrick had negleded to make up any title 

to this fubjed, either by fervioe or confirmation, it could not be 

carried by Patrick*s teftament, but devolved upon the petitioners as 

the neareil of kin and right heirs to David. 

Upon the 2dPeb. 1770, ^' the Lords having advifed this petition 
'" with anfwers, they refufe the petition, fo faf as it prays to find 
^^ that the fubftitution in favour of Patrick did not take .place by 
^^ reafbn of the failure of the condition upon which it was madd to 
'** depend; but, before anfwer, whether it was neceflary for Patrick, 

" by a fervice, to eftablifh a right in his perfon to David^s legacy, 
'*• and whether, as he negleded to do fo, the fame remains in David 

** bereditaie jacentc? they ordain parties to ^tvt in memorials there* 
'^* on/* 

Pleaded fox Francis Fowke: 

i«o, Though the law hath required Tervice or infeftment, or wTiat 
is equivalent, as abfelutely neceflary to transfer an heritable right 
from the dead to the living, it was the genius ef the law of Scotland 
to render the tranfmiflion of moveable fubjeds as fimple as poflible. 
Apprehending the pofleffion of the ipfa corpora of moveables of the 
defund vefted the right; confirming a part, vefted the whole; and 
receiving payment from the debtor, or getting renewals of fecuri- 
ties, rendered confirmation unneceifary. 

More ant inftances to the prefent queftion frequently occurred* 
In the cale of bonds of provifion, containing a fubftitution of chil- 
dren to one another, the intereft of a child deceafing vefted in the 
furvivors without a fervice ; and it was an eftabliftied point, that a 
nominatim fubftitute in 41 bond had no occafion either for fervice or 

<onfirmation. 
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confirmation, as the right vcfted in him ip/o jure upon the death of 
the inftitute. Stair, .23d July 1675, Laird of Lamington. 4th Feb. 
1680, Robertfpn contra Prefton. Stair's inft. b. 3. t. 5. § 25. When 
fuch was the dodrine.in thele inftances, no rcafon could be given 
why the fame rule (hould not hold in the cafe of nominatim fubftitutes 
in legacies, whether fpecial or general ; and in the cafe accordingly, 
Stair, 5th Dec. 1665^ Hill contra Maxwell, the very point was de- 
cided. 

The objedion dated, that a fervice was neceflary to (hew that the 
male iffue of Patrick and David had failed, did not apply. It was an 
eftablifhed rule in law, quod pofttus in conditione non cenfetur pofitus in 
inftitutione ; and as, in this cafe, the iffiie male of David were not call- 
ed by the deed, but would have been entitled only to take up the fuc- 
ceffion as neared heirs to their father, in refped the condition under 
which it was given away to a ftranger had failed, it was plain no 
title was required to be made up in the perfon of Patrick; who being 
the fubftitute immediately to his brother /ub conditione, rendered it 
nnneceffary to afcertain by a fervice that the condition was purified ; 
a fad which, like any other, might, if difputed, be edablifhed by 
evidence. Stewart, Anf. to Dirleton, p. 283. 

yio^ The legatees, in the prefcnt inftance, muft be regarded either 
as nominatim fubftitutes, in which event the law was clear, or as con- 
ditional inftitutes; as to which, again, it was a fixed rule, that the 
fiirvivor, upon the exiftence of the condition, was entitled to take 
the whole in his own right. The words of the will were, ** In cafe 
'^ any of my nephews, legatees, Jlhould die before my will takes place, 
^ having no male iffue, then I devife and bequeath the Jhare of him fo 
dying to his brother or brothers german'^^ thereby creating the furvivor 
a conditional inftitute, who was in law entitled to take the bequeft 
in his own right, without acknowledging the deceafing brother, or 
^being obliged to make .up titles. 

Pleaded ioT Margaret andJElizabeth Duncans, daughters of Thomas : 

It was eftabliflied in the prefent queftion, that David's legacy veft- 
ed'in him by his furviving the teftator^ that the fubfidiary bequeft 
of Patrick to David had all along been confidered as a. proper fubfti- 
tution, and not as a conditional inftitution; and that the fubftitu- 
tion of Patrick to David, and vice ver/a of David to Patrick* was not 
Jimple and abfolute, but failing heirs-male of their refpedive bo^ 
dies. 

Upon thefe premifes it was ^ maintained, 

imOf There was no occafion to difpute the principle, that in the 
cafe of a nominatim {xxh^iiMtt, where no nearer heir could poffibly 
intervene, no fervice was neceffary ; but that it was not appli- 
cable to the prefent inftance. The fubftitution of thefe brothers to 
one another was not fimple and abfolute, but the reverfe ; they were 
called to each others fuccefiion only upon the failure of iffue male 
of their refpedive bodies ; which of courfe required a fervice to af^ 
certain the failure, and cognofee Patrick's right. If David had left 
-a fon, it was impoflible to difpute but that, in order to take up the 
right, he muft have been feryed heir j andif a fervice would have been 

S requifiCe 
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requifite to the fon of David, the firft fubftitiite^ upon whofe failure 
only the after fubftitution in favour of Patrick could take place, it 
would be extremely lingular if Patrick, the fecond and fubfidiary fob- 
'ftitute, (hould be fo much in a better fituation as to be entitled to vefl 
himfelf in the right ipfojure without a fervice. 

2do^ The diftin<aion between a proper fubftitute and a conditional 
inftitute was extremely obvious ; and at -once fliewed that there 
were no.pretenfions in the prefent cafe to found upon the latter cha- 
raSer. If the devife was fuch, that the fubftitute legatee, who came 
to take by the failure of thofe who were preferred to him, could con- 
ned with the teftator without the intervention of any other, he became 
a conditional inftitute, and would take in that charader, though, ex 
figura verborumj the devife was in form of a fubftitution. But when the 
legacy or other right had once vefted in the perfon of the firft legatee, 
which rendered all future connedion with the teftator impradicable, 
as it was in right of the inftitute or legatee that the fubftitute muft 
take, a fervice of courfe was requifite. No perfon, therefore, could 
bp conftrued a conditional inftitute but when he conneded with 
that perfon in whom the right vefted ; circumftances which did not 
apply to the prefent cafe : and as it was the firft legatee only in whom 
the right vefted ipfo jure^ all the fubftitute legatees muft take by 
focceflion, one after another; which could only be done by a fer- 
svice. 

By the former law prior to the year 1625, a fubftitution was un- 
derftood to import no more than a fubfidiary inftitution; and as 
foon, therefore, as the inftitute took, the condition upon which 
the fubftitute was called failed. In the year 1625, in the cafe Watt 
contra Dobie, the contrary principle was acknowledged, that a fub- 
ftitution took place as well when the inftitute failed before as after 
his taking the fucceftjon; yet it never was doubted, that after the 
right was fairly vefted in the inftitute, it could not be taken from 
under his bertditasjaccfiSj and pafs to the fubftitute, but by a fervice. 
The idea, therefore, of Patrick's being a conditional inftitute, <:ould 
not apply to this queftion : in fimilar cafes, the fubftitute heirs or 
legatees were confidered as heirs fubftitute, not as conditional infti- 
tutes. Stair, 13th July 1681, Chryftie. fith Dec. 1687, Hamilton 
r^/r/rtf Wilfon. 3d July 1666, Fleming. Hence, as fervice was ne- 
ceffary, and as that, and every other title, had been ncgleded, the 
bequeft devolved upon the fitters -of David, his heirs and next of 
kin. 

At advifing, all the judges appear to have been of opinion that this 
was a fubftitution fub conditioner and not a conditional ihftitution. 
Some thought, that though the.fiibjed was moveable, it was rendered 
heritable dejSinatione, and that a fervice was neceflary to ftiew that 
David and his heirs male had failed ; but a great majority were of 
opinion that the fubjed was ftriftly moveable, and of courfe no fer- 
vice neceflary^ theicafe of bonds of provifion, in which it was agreed 
no fervice to carry the fubftitutions was required, being regarded as 
a pointed iUuftrfttion and authority* 

March I. xhey accordingly ** Adhered to their former interiocutors, pre- 
»77o- „ ferriug Pfgncis Fowke and his attarney to the legacies within men- 

** tioned. 
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^^ tioned, bequeathed to David and Patrick; and refufe the deiire of 
** the petition." 

Lord Ordinary, ^i^^-Cbri. 
Clerk, Houu. 
For Francis Fowke, Macgtan. 

For Mtrg irct and Elicabeth Dnncant* Danghtcn of Thonas, LocUart^ MaclaurU 
^For Maigaret and Helen Duaoans, Daughters of John, RoUatul* 

This dcciiion was affirmed upon appeal. 


No. XXVnr. , March 2. 1770. 

DAVID ROSS, Manager of the Theatre Royal, Edinburgh, Purfuer ; 

CONTRA 

ELIZABETH ROSS, Spoufe to Hugh Rofs, Merchant in London, 

Defender. 

Clause. — A gener/il claufi of^' Goods, gear, debts, &c. and all other 
** effeds of what nature or kind foever,'* in a difpofttion^ held infuf- 
Jicient to convey btrUable ionds and adjudications. 


D 


AVID and Elizabeth Rofs wer« the only children of Alexander 
Rofs foHcitor in London, who, in the ^ear 1748, executed a ho- 
lograph fettiement of his eftate ; by which, diiinheriting his only fon 
David, he, by a deed containing a procuratory of refignation, fet- 
tled his landed eftate upon hiis dai^ghter Elizabeth. This deed con- 
tained the following claufcs: '* I hereby alfo aflign and difpone to 
*• and in favour of niy faid daughter, &c. all my goods, K^ar, debts,- 
** fums of money, corns, cattle, infight plenifliing, and all other 
effeds which (hall belong to me at the time of my ^^ceafe, of 
what nature or kind foever they are, difpenfing with the generali- 
ty thereof, and admitting the Atme to be as effedual as <nrcry 
particular herein were enumerated ahd defcribed; whereanem, 
and with all objedions that may be moved in the contrary, I here^ 
by difpcnfe for ever, &c.*^ 

The fcttlcment farther contained the followiiig clamtfes : ^^ And I 
hereby affign, traofmit, and make over to myfelif and to the faid 
^' Elizabeth Rofs, my daughter, and her foreikids, &c. all and fin*- 
^' gular charters, difpofitions, retours, pre<te]>ts, and inftniments of 
'< feifin, procuratories, and inftruments of refigqaticm, and all other 
'' writs, rights, titles, and fecurities whatfoever, made and grafited to 
** me, &c. of or concerning the Isnds and others forefaid, and of 
" and concerning my goods, gear, and debts, and other moveables 
'^ aforefaid, whole tenor, contents,, and effed ubereof, with all that 
'' has followed or may follow thereupon*^' 

Alexander 
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Alexander Rofs died in 1755; and at tte tinie of his death, be- 
fides a landed property, was pof&fTed of two heritable bonds and of 
feveral adjudications, the legals of which were expired ; and upon 
one of which pofTeflion had been obtained. 

As the conveyance in favour of Elizabeth Rofs was in general 
terms, flie, in 1755, brought an adion againft her brother, that he 
ihould nalke up titles to the heritable debts which had belonged to 
the defunft, and convey the fame to her. She accordingly obtained 
decreet to that effed j and thereafter a decreet of adjudication in 
implement of the above difpofition. 

David Rofs, upon his coming to this country, made inquiry into 
his father's fettlements; and having expcde a general fervice as his 
heir, brought a reduction againft Elizabeth his fifter and her hufband 
of the fettlement 1748, and of the decreet of conftitution and ad- 
judication in implement thereof, upon the ground, that as the deed 
did not fpecify the heritable debts fecured by adjudication or other- 
wife,~fo the general words therein, convey ing.goods and effects, could 
not extend to or comprehend thofelieritable debts, which muft there- 
fore belong to the heir. 

.The Lord Ordinary-^ on the 23d Dec. 1769, pronounced the fol- 
lowing interlocutor: " Having confidered the difpofition and procu- 
•* ratory of refignation executed by the deceafed Alexander Rofs, fa- 
" ther to the purfuer and defender, of 2d May 1748, in favour of 
" the defender, finds that nothing is thereby conveyed to her ex- 
" cept the lands 6i Little Daan and MayMairiCj and the moveable 
goods which belonged to the faid Alexander Rofs; and that there 
are no general claufes in faid deed fufficieut for conveying, in 
** favour of faid defender, any other heritable fubjed^ which be- 
**' longed to himj and therefore fuftains the reafons of reduction of 
** the decreet of conftitution, and of the decreet of adjudication, 
^* obtained at the inftance of the defender againft the purfuer in 
'' implement of the faid deed, fo far as it adjudges the adjudications 
'^ and heritable bonds which belonged to the faid .Alexander Rofs ; 
'" and reduces the fame accordingly/* 

In a reclatnaiing^ petition, Elizabeth Rols pleaded : 

Heritable fubjeiSs,-as well as moveables, were capable x>fi)eing con- 
veyed by a general difpofition > and the words made ufe of in this 
deed, and the arrangement in which they were placed, were Sufficient 
to convey the heritable fubjeds in queftion, - alongft with the reft of 
the eftate. The only fubjeftfpecified in the deed was heritable, vi%. 
the lands of Ldttle Daaft^ind Mayblairie, This was the leading fab- 
jed; apd tiien came a general claufeof *' all goods, gear, debts, and 
fums of money.^' 'Had the deed even ftopped here^ it might, on good 
grounds, have 'been argued, -^ that heritable debt« were underftood 
to be comprehended under the words debts and fums of money s for as 
a land' eftate had "-been'tonveyed, it could not be alleged, that move* 
-ables oAly were in thct teftatoir*s contemplation. 

•Bu^ the deed did not ilop here, but added, '' All other effedls wbicb 
*^ pall belong to me at the time <f my deceafe^ of what nature or kind, fa- 

^* ever^^ 
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** tverJ^ Tbcfe words applied to all . that went before, to goods, 
debts^ funis of money, and all other effei^s; and muft therefore 
mean both thofe that were heritable and thofe that were moyeable. 
The teftator fpecified no particular^ but ufed the moft general and 
compreheniive words that could be devifed : and as, in all queftions 
concerning the legal import of fuch general words^ the rule of de« 
cifion muft be the intention of the maker of the deed ; fo, in the 
prefent inftance, it was clear that the teftator meant the deed (hould 
comprehend dtbtsj and of courfe, by the addition thereto, debts of 
^very kind were included. 

A farther argument was held upon the claufe of the deed aflign* 
ing the writs and evidents ; as, befides thofe relating to the landed 
eftate, it comprehended all other writings^ &c» of or concerning the 
lands and at hers fore/aid. 

» 
The Purjuer anfwered: That Alexander Rofs's difpofition in 1748 
fell to be confidered as comprehending two ^parate and diflind 
deeds j by the fitft, he conveyed his lands, and thefe only j and by 
the fecond, his goods^ gear, and all other efFeds ; which could only 
comprehend his moveable eftate. The words of the deed could ad- 
mit of no other conftrudlori. Nothing heritable befides the lands 
was intended in the firft claufe^ and it was impoffible in the other to 
difcover a fingle expreflion that could, in fair conftrudion, imply an 
heritable fubjedl the moft trifling, far lefs a variety of heritable 
bonds and adjudications, with expired legals. The leading words in 
the c\viv\{e J goads y gear, &c. could impart nothing h>ore than moveables s 
and although it contained the general phraiG all other eJiUs^ yet as 
that phrafe was fubjoined to a variety of particulars, all refpeding 
executry, it was impoffible to conftrue that general expreflion as 
meant to comprehend fubjeds of a different and more important 
nature. 

The claufe afligning the writs and evidents confirmed this con- 
ftrudlion : it alfo confifted of two fimilar branches ; the firft re- 
fpeding the land ; the fecond in the following words : " And of and 
** concerning .ray goods, gear, debts^ and other moveables aforefaid ;*' 
thereby explicitly referring to the difpofition to the moveables, and 
pointing out the teftato^'s underftanding of the general phrafe eJiSfs 
m the difpofition. 

It was an eftabliftied principle of law, that, in the conftrudion of 
fuch general words, whetlyer in afllgnations or difcharges, they never 
were extended to particulars of a diftind fpecies from thofe occurring 
in the fame claufe : and in fupport of this propofition, and of the 
argument applicable to the prccife nature of the queftion, the fol- 
lowing authorities w«re referred to: Stair, b. i. tit. 18. § 2. b. 4. 
t. 40. § 34. Erflcine, b. 3. t- 4. § 4* Bankton, b. i. t. 24, § 2. Durie^ 
1636, Lawfon r^;//r/j Ardkinlas. 19th Nov. 16S0, Dalgarno, Foun- 
tain, agth June 1705, Talbot contra Guidet. i6th Jan. 1736, Mochric 
4:ontra Lind. 1.9th Fei). 1745^ Kerr contra Young. Fac. Col. 26th Jan. 
1770, the heirs contra the truftees of Dr Brown. 

In giving judgment, their Lordfhips admitted that it appeared to 
have been the intention of the teftator to dift nherit the heir ; but as 

T exhaeredation 
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exhanodation was not a nomen Juris in the law of Scotland, It could 
only be efFe&ed by a proper conveyance of the fubjedl to another. 
This had not been done : the words were infufficient to convey the 
heritable debts ; quoad potuit non fecit ; fo that the intention could not 
be regarded. It was alfo obferved, that it was a general rule in law, 
that when a man in a difcharge or difpoiition conveyed particulars, 
and fubjoined a general claufe, fuch clauie imported. only fubjeiSs of 
the fame nature with thofe fpecially mentioned. In this cafe, the 
particulars fpecially conveyed were moveables; and hence the fub- 
joined words *' all other eneds*', &c. could include fubje<^s only of 
the fame kind. 
^^mof '^^^ caufe was brought twice before the Court upon petition and 
anfwersuj but the Lord Ordinary '5 interlocutor was unanimoufly ad- 
hered to. 

Lord Ordinary, Ktmut, For David Ro(s, Loclbari, SiMcLur. 

Clerk, Rofj, For Elizabeth Rofs, Rife, y* Swiniorif junior* 

.This dtcifion affirmed upon appeal 


No. XXIX. -March 7. 1770. 

(TEIND CAUSE.) 
tTHE OFFICERS OF STATE and the EARL OP BREADALB ANE:; 

CONTRA 

DUNCAN CAMPBELL of Lochnell. 

« 

H^EiiJDs.— Whether leinds^ called the hifliop's quarter tithes, in the bi^ 
Jhopric of ArgyU^ are. to he conjidered as free teinds, andfubjeSl to allo^ 
cation^ in augmentation of flipend^ before teinds to which the proprie^ 
tors. had heritable rights? 

TN the year 1602, King James VI. granted to Alexander Campbell 
-■• prior of Ardchattan, the faid priory, the kirks of Balliveodan, 
Bendrallach, and five other kirks, with the patronages, teinds, &c. 
parts of the pri6ry* The charter bears, ** Ereximus et toiore prae- 
** fentis chartae noftrse erigimus redoriam feu parfbnagiam, in qua- 
libet ecclefia refpe^ive.fupra^fcript. qusequidem redtoria^ a prae- 
fatis ecclefiis titulam et nomen in futurum fuicipiant ; pro ut nos, 
pro nobis, &C decernimus, '&c* quod omni tempore faturo ad 
^\ quamlibet eccleiiam parochialem ante did. erit redor providis et 
** admiflus, in fufiBciente literatura et qualificatione ; qui, &c. et 
** qui incumbitfundioni minifterii ejvifdem, omnibus aliis neceilarii$ 
'' ad eafdem permen« yel reliqui redores, aliiqui miniftri infra reg* 

*• num 
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'* num noftrum facient, ct in futurum facere aftringehtur ; et didae 
decimse garbales, aliseque decimae, frudus reditus, emolumenta, dU 
voria et totum patrimonium didarnm ecclefiarum, cum redoriis, 
vicariis, et beneficiis fupra fcript. una cum privilegiis, libertatibus, 
** ct fervitiis ante di£fcis ufitatis et confiietis, et pro reparatione dic- 
" ta maneriei adridtis proprie pertinebunt-'" 

The pariihes in this grant, in particular the parifh of Balliveodan, 
now called Ardchatcan, are within the bifliopric of Argyle. That 
bi(hopric was created out of the fee-of Dunkeld in the 1200; and 
from the rental thereof, reports of the fubcommifEoners of the va- 
luation of the ihire of . Argyle in 1629, and the ancient and modem 
tacks of the bilhop's tithes, it appears that there was appropriated 
for that dtocefe, in a glreat many of the pariOies, one-fourtb^ called 
the dijbop^s quarter tithes^ with which neither patron, nortitular parfon, 
nor vicar, bad any concern* In particular, in the valuation of the 
fubcommiilioners, the priory of Ardchattan is marked as patron of 
the parifh of Ballrveodan or Ardchattan, and titular of three-fourths 
of the tithes, and the bi (hop of one-fourth. 

The minifter of the united parifhes of Ardchattan and Muckairn 
having obtained an augmentation, a locality was given in, charging 
no part of the ftipend upon the tithes of lands belonging to Campbell 
of Lochnell and others, who produced heritable rights to their tithes 
from Campbell of Ardchattan, the fucceflbr of Alexander Campbell 
the granter in 1602 j but charging almoil the whole upon the tithes 
of the Earl of Breadalbane*s lands, to which, as they were fbbjed to 
the hi/hop* s quarter tithes^ he neither had nor could have an heritable 
right. The Earl of Breadalbane objefted to the locality, in fo far 
as any part of the ftipend was laid upon the tithes of the{e lands; 
while, e converfu^ Lochnell maintained that the biihop's quarter tithes 
fhould be localled upon as free tithes, and therefore primarily 
liable. 

The Lord Ordinary having approved of the locality, a petition 
upon the part of the Officers of State and the Earl was prefented ; 
which being followed with other -papers and a hearing, memorials 
upon the queftion were ordered. 

Pleaded for the Officers of State and the Earl of Breadalbane : 

As biihops were only a fuperior order of minifters, having their 
tithes allotted to them for their maintenance, it neceflarily followed, 
that the proportion of the tithes of a parifh, appropriated for the 
fupport of the bifhop, could not be taken from him and applied to 
the maintenance of another miniften If this queftion had occurred 
prior to the abolition of epifcopacy, no doubt could have been en- 
tertained as to the refult; and as every, plea of right competent to 
bifliops, -in queftions of this nature, was competent to the Crown, 
the queftion muft now, upon the fame principles, meet with the fame 
decifion. 

The greateft care had been taken to prevent the eftates of bifliops 
from being encroached upon. By ad 2. ParL 1606, bifliops were 
reftosed to their pofleflions as before the adt of annexation 1587. 

By 
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By a A I- FslrL 1662, they were reflored againfl: all encroachments. 
By a£t 28. ParL 1663, an exception was made in their favour as to 
any decrees of the commijQion during the ufurpation. By ad 30. 
Pari. 1 698* tithes in poileflion of minifters might be valued, but not 
fold. And by ad 23. Pari. 1693, it was declared that the commif^ 
fion *^ (hall not be extended to the buying or felling of teinds which 

formerly pertained to bifhops, and now belonging to their majef- 

ties by the abolition of prelacy, &c/' When the legiflator had 
been fo careful as hot only to reflore the bi(hops againft the en^ 
croachments that had been made upon their eflates, but to except 
them out of the general rule as to alienation by purchafe, it was 
abfurd to fuppofe that the legiflature could intend that they might 
be alienated in effedt by being allocated as (lipend to minifters. 

The prefent cafe was different from that of a menfal church. 
There the whole tithes of the parifh belonged to the bilhop, who, 
from the nature of his right, was bound to maintain the minifter 
who ferved the cure ; fo that the modification of ilipends out of the 
tithes was both natural and necejfary : But here the bifhop had iK)t 
right to the whole tithes^ but to a part only, which was appropriated 
for his own maintenance. 

The fyftem of law with regard to tithes and minifters ftipends, 
adopted in the time of Charles I; and purfued by fubfequent ads of 
Parliament, fo far from laying any additional burden upon the eflates, 
or reftri<Slion upon the powers of biftiops, was extremely careful to 
preferve both entire. In the fubmiflion by the bifliops there was a 
very ample provifo, " That we and every one of us enjoy the iruiis 
^* and rent of our feveral benefices as they are poflefTed by us at 
" this prefent time; and that the fame be not hurt nor diminiftied, 
** neither in quantity nor quality, whether the fame be paid to us in 
" rent-bolls, or by gathering of the faid teind iheaves ;'^ but that 
they and their fucceflbrs fhould freely enjoy the fame without any 
alienation, &c. The condition was exprefTed in the decreet-arbitral, 
ratified and confirmed by adt 19. Par; 1633; and in the fubfequent 
commiflion^ 1672, ^685, and 1696, the fame provifo was repeated. 

The argument maintained, that as after the abolition of epifco- 
pacy bifliops tithes might be brought to fale, fo that they were in 
£very re/pe6l governed by the fame rifles of law as other tithes, till 
by the a<ft 1693, they were declared only not faleable, was not con- 
clufive. Though by the omiflion in the ad 1690, in not declaring 
them unfaleable, biihops tithes were to be underftood as having been 
faleable from 1690 to 1693, yet it did not from thence follow, that 
they might be allocated upon for payment of ftipend, while there 
were other tithes in the pari(h« The aft 1693 having followed the 
ad 1690, plainly fliewed that it was an omiflion in the latter in not de- 
claring bifliops tithes unfaleable ; and that it was the defign of the le«- 
giflature that they fliould remain in the hands of the Crown in the 
fame fituation they were in when they belonged to biftvops, with this 
fingle vacation, that in place of the bifliop providing for a vicar or 
minifter ferving the cure, fuch provifion fliould be made by thia 
Court. 

The queftion now agitated was decided in the cafe of the mini- 
fter of Arngaflc in 1715; where the Court found **That the teinds 

^^ belonging 
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" belonging to heritors, by virtue of heritable rights, were allocable 
*^ to the minifter, before the teinds formerly belonging to the bi- 
" (hops and their tackfman, and now belonging to his Majefty. *• 

There was a flrong plea of favour in fupport of this argument. 
Heritors who purchased jhe tithes of their lands got them at a fmall 
price on account of their being liable to be localled upon for fu- 
ture augmentations. The proprietors of lands fubjeded to quarter 
tithes could acquire no heritable right to thefe tithes ; antl hence, if 
they were confidered as free and firft liable, fuch owners would ia 
maft cafes be fubjeded to the payment of a fifth of their rents » and 
thereby alfo be deprived of getting tacks from the Crown upon eafy 
compofitions* 

Some feparate argument was maintained upon tht terms of the 
grant in 1602. As it appeared from that deed^ that at the date 
thereof the pariihe^ granted were not provided with minifters or fti- 
pends 5 and as the confideration or onerous caufe of the grant was, 
that thefe ihould be iupplied, it was equitable that the grantee, and 
thofe in his right, fhould be bound to perform what was the indudive 
caufe of the grants 

Pleaded for Campbell of Lochnell : 

vmo^ It was a principle univerfally eftabliflied by all lawyers, that 
teinds, into whofe hands (bever they pafled, conveyed with them as 
a burden, competent (lipends to the minifters ; Stair, b. 2. t. 8. § 21. 
No exception was made of teinds poflefled by bifhops, whofe right, 
if exifting, could not have efcaped obfervation ; and when the ftatutes 
relative to this matter were duly confidered, it would appear that the 
diftindion and exemption aflumed by the Officers of State had no 
foundation. 

The Pope's jurifiJidion being aboliflied by ad 2. Pari. 1567, and 
a new confeiCon of faith eftablifhed by the Pari. 1567, '* The haill 
^' thirds of the haill benefices of this realm*' were appointed to be 
paid to the minifters of the reformed church. Under this general 
appropriation, it was obvious that, alongft with others, the third of 
the biftiops benefices were deftined to the provifion for minifters fer- 
ving the cure of the different kirks. But as this third was found in- 
fufficient by ftatutc 158 1, c. 110. it was provided, that every parifh 
ihould have a paftor with a fufficient ftipend ; ** and that all kirks 
** annexed to prelacies be provided of fufficient minifters with com- 
** petent livings/* From this it appeared, that in all prelacies without 
diftindion, the provifion to the minifter was declared to be an inhe- 
rent burden upon the teinds of the parifti, and the prelate's right to 
the fame; providing alfo, that before the title of any prelacy be 
conferred, the minifters ftipends be referved, and that any provifion 
of prelacy, without that refervation, fliould be null and void. 

To this fucceeded the geneial ad 1587, c. 29. fuppreffing religious 
houfes, and annexing to the Crown the temporalities of all benefices 
without diftindion. Upon this footing matters continued till, by * 
ad 2. Pari. 1606, bifliops were reftored to their former rights, 
amoDgft others, to their thirds of benefices, they always entertain- 

U ing 


1^ 


a>EasioNs OF the 


No. XXIX. 


-4i 
it 


€€ 


ling the minifters (enring at the> cure ; but all difpofitions^ &c. of 
abacies, priories, or other benefices, were excepted and confirmed* 
The provifion to minifters ferving the t:ure was finally fettled by fta- 
tute 1617, c. 3. iment the plantation of kirks \ by which the commiC- 
fioners ^ere authorifed to call before them^all perfbns, without ex- 
•ception, having or claiming right to any teinds within the kingdom, 
and out of the teinds of every pariih to aflign perpetual local iHpends 
to minifters ferving the cure. And as it was undeniable that tinder 
this general rule bifhops were comprehended, it followed that the 
teinds of which they were pofiefTed were liable to make good the 
provifion. 

The next ftep was the general revocation of Charles I. with the 
Tubmifilon and decreet-arbitral following : The fubmifiion of the 
>Lords of Erection and other laics was unlimited; but as to the bi-- 
fhops and clergy, a diftindtion was made between thofe teinds which 
the bifhops were in the adual pofleflion of, either by rental-boMs or 
by drawing teind-fheaves, and the other teinds pertaining to them. 
'The firft clafs was to continue to be pofieiled as formerly^ and to 
.undergo no valuation; but the other clafs was fubjeded to the 
;fame rule of valuation as the other teinds belonging to laics : 
and agreeable thereto the King's decreet-arbitral followed. The 
Aatute 163}, c. 17. anent the rate and price of teinds^ was qualified 
with a declaration that the rules eftablifticd " fhall be no further 
obligatory againft whatever archbiihops, bifhops, &c. being mini- 
fters, nor their fucceflbrs, but according to the provifions and 
conditions exprefled in the fubmiflion made by the bifhops/' And 
as this exception was repeated in all the after ftatutes and commif^ 
*fions down to the Revolution, it appears by the intendment to have 
been perfonal to the bifhops themfelves and their fucceflbrs in office : 
:a pofition that was confirmed by Charles I/s letter of 9th May 1634, 
bearing, that the faid favour fhould not be extended to the tackfmea 
of bifhops and other churchmen, they being laics. 

Such being the fenfe of the legiflature with regard to teinds be- 
longing to prelates during epifcopacy, it was not, when epifcopacy 
was abolifhed, in any refpe<^ altered. By ftatute 1641, c. 30. power 
was given to a commiflion to apply teinds of whatfoever nature, be- 
longing to the bifhopric, for the maintenance and provifion of mini- 
fters : and though this ad was rcfcinded by ftat. 1662, c. 9, 15. yet 
thefe ads ratified the decrees of the commiflibns which had been 
pronounced during that period; thereby fhewing that bifhops teinds 
were deemed to be the proper fubj^d of provifion to the minifters 
ferving the cure. 

Upon this footing matters remained till the Revolution ; when, by 
ftatute 1689, c. 3. the order of biihops was totally fupprefled : and by 
ftatute 1690, c. 30. the commiflioners were authorifed not only to mo- 
dify ftipends to each minifter, but " to take order that every heritor and 
** liferent er fhall bave the leading and buying of their own teinds^ if they 
he willing s extending the fame to all teinds , except fuch as belong to and 
are poffejed By minifters for their fiipends and provijions, which are only 
^* to he valued^ but not to be fold or bought!'^ As the fingle exception in 
Tthis ftatute was'of fuch teinds as were poilefled by minifters for their 
ilipends^ which were only to be valued but not fold, it was manifeft 

that 
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that the bifhops teinds, as then belonging to the Grown ^ fell not.un* 
d^r the exception but the rule. Nor was the rule radically altered 
'by the ftatute 1693; ^^^ though it was thereby declared that the 
commiilion appointed fhall not extend ^^ to the buying or felling of 
'^^ teinds which formerly pertained to bifhops, and now belong to 
" their Majeilies by the abolition of prelacy;*' yet even this excepr 
tion was not perpetual but temporary, viz. Co long only as thdS; 
teinds ihould remain with the Crown. 

2do^ Whatever privilege the bifhops might be fuppofed to have had 
quoad the teinds belonging to them, was a m^tt perfonal privilege 
which was extinguifhed by the fupprefBon of the order, and of 
courfe was not tranfmitted to the Crown. As the confefled objed of 
King Charles I.'s revocation, of the fubmiffions and decreets follow- 
ing, and of fubfequent aAs and commiffions of Parliament, was, iji^ 
to provide certain flipends to the minifters.; and, 2^, to confer on 
the lieges in general the right of valuing and buying their own 
tithes ; and as the only exception to the general rule eflablifhed for 
thefe purpofes was confined to thofe teinds which the bifhops were 
at the time in the adual poflefOon of — there' was nothing of courfe 
to diflinguifh one fet of teinds from another, but the ufes to which 
they were deflined, or the perfonal relation they bore at the time to 
the bifhops by whom they were appropriated. By^the words and 
intendment therefore, both of the decreet-arbitraCand the Aatute 
which followed, this privilege being perfonal to the bifhops, it fol- 
lowed as a necefTary confequence, that, by the extindion of the or* 
-der, the privilege ceafed, and did not tranfmit to the Crown, 

This idea was confirmed by attending to the mode in which the hi- 
ihop^s right in the tithes vefled in the Crown, The Crown was not, 
in conflrudion of bw, the fucceflbr of the bifhop; the Crown's 
a'ight accrued j»rtf corona as res nuliius, or by virtue of the Sovereign's 
univerfal right of titularity. Sir George Mackenzie, in his obferva- 
tion upon the a6l 15871 gave this as his opinion: and hence, upon 
the fupprefiion of the order in 1689, their eflates dcvohtdjimpliciter 
to the Sovereign j but their privileges or exceptions being perfonal, 
became extind. That fuch was the acknowledged fenfe of the legif- 
lature, was apparent from the atSl and commiffion in the year 1690; 
for though in the former ac^s the exception in the fubmiflion in fa- 
vour of the prelates was anxioufly repeated, no foondr were the bi- 
fhops fupprefled, than it was induflrioufly kept out : and according 
to the conflrudion of the flatute 1693, the influence was plain, that 
bifhops tithes, as they then flood by the fupprefiion of the order, 
were both valuable and faleable^ though, as a |>roper meafure of go- 
vernment, excepted from h ting f ale able s fo long only, however, as 
they remained with the Crown. 

This was no new point ; many of the religious orders were in- 
dulged with particular privileges and exemptions : but as thefe were 
merely perfonal, they^ upon the fupprefiion of thefe houfes, ceafed^ 
and did not tranfmit to the Lords of Eredion. Sir George Mac- 
kenzie, in his obfervation on a£t 9. ParL i. Sef. 2. Charles II. fays, 
that the privileges infured to the bifhops by the fubmiflion were 
merely perfonal in favour of churchmen } and as to the cafe of 
Arn^afli: in J7151 it was a iinj^le decLQon of an antient date, and 

liad 
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bad been departed from in tbe two fubfequent cafes of gth Jan. 17S4» 
Kerr contra Don of Newton*, and Fac, Col. 25th Feb. 1756, StraU 
ton of Lawrifton contra New College of St Andrew's. 

3h(?, The charter 1602 contained an exprefs grant of the five kirks 
and pariffaes mentioned, ^' cum omnibus decimis garbalibus, aliifque 
*^ decimis magnis et minutis/' with the right of patronage, &c. and 
contained alfb a novodamus in favour of Alexander Campbell, '' cum 
** pleno jure et poteftate dido Alexandro fuifque heredibus, &c. intro- 
^' mittendi et colligendi annuatim, omneset fingulas praedidtas deci- 
'' mas garbales, &c.'' Hence, as thexharter was anxioufiy conceived 
to exprefs the plenitude of the right intended to be conveyed, it 
might judly be fuppofed that the whole teiods of thefe parifhes were 
difponed, and that the grant did not of courfe impofe any obliga- 
tion upon the grantee to provide the miniflers with fiipends out of 
the three-fourths more than out of the bijbofs quarter. 

March 7. The following judgment was pronounced : " f*ind. That no part of 

'770. u ^^ ftipend can be allocated upoti the fourth of the teinds which 

^' formerly belonged to the bifhop, till the other teinds within the 

parifhf as well thofe heritably difponed as not, are exhaufted ; and 

remit to the Lord Gardendone to rectify the locality accordingly. 

Lord Ordinary, Gardcnfi<me» For the OIBcers of State, Advocate Montgomery* 

Clark * For Campbell of Lochaell, A. LoclUri. 

• Not colkaed. 




No. XXX. March 8. I770, 

THOMAS SCOTT Linen-draper in London, and his Attorney ; 

CONTRA 

Sir THOMAS FLUYDER & Co, Merchants in London. 

CoBiFETmoK OF ARRESTMENTS.— ^» arrejlmeut ufed in the hands of the 
common debtor s debtor in this country^ preferred to a prior arrejiment, at 
the market crofs of Edinburgh^ pier and fbore of Leitbj againji the com- 
mon debtor's debtor^ a Scotfman^ and in a foreign country ; fuch arreft-- 
ment^ though held to be a habile mode of attachment^ having been rendered 
ineffeSual by the foreign debtor^ s having bona fide remitted the common 
debtor^ s effeSs to bim^ which being therefore no longer in medio, became 
liable to tbe ordinary diligence of other creditors. 


^nr/ILLIAM HARRIS merchant in Air being committed to prifon 

^^ upon a charge of forgery, had remitted to him by Robert Tait 

& Ga in Philadelphia, his correfpondent there, a draught on War« 

drop. 
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drop, Green(hield, & Co. of Glafgow, for L. ioo« This bill was 
indorfed by Harris to James Marfhall writer to the figneti his agent ; 
by whom it was indorfed to Johnflon & Smith, who paid value for 
the fame ; it being intended that the conteilts (hould be applied 
to defray the expence of Harris's approaching trial. , 

Sir Thomas Fiuyder and Company, creditors toHarris, had obtained 
decreet againft him before theAdmiral ; and having got intelligence 
of this remittance from Tait, they, upoofi the 17th January 1769, ar- 
refted in the hands of Greenihield and Wardrop as debtors to Harris; 
^and upon the ad July 1769, tHey ufed the rlike arreftments in the 
hands of. James Marfhall and of Johnfton & Smith* 

This gave rife to a queftion between Harris and Fiuyder & Co. 
Harris contending, that as the (urn in this bill had been remitted to 
"him for the fpecial purpofe of defraying the expence of his de- 
fence, and was accordingly imprefled into Marihall's hands to be 
fo applied, it was not attachable by arrefiment for his extraneous 
debts; but upon adi^ifing a petition and anfwers, Fiuyder was pre* 
ferred upon his arreftment. 

This queftion being difpofed of, another competition enfued upon 
the fame fund between Fiuyder -& Co. upon thefe arreftments and ' 
Thomas Scott linen-draper in.London; who having obtained letters 
of arreftment againft Harris's debtors, had, upon 14th September 
1768, executed the fame at the market crofs of Edinburgh, pier and 
ftiore of Leith, againft Robert Tait, defigned in the execution fon 
of George Tait fhoemaker in Dumfries, now in Philadelphia. 

Upon this diligence, which was long prior to Fluyder's, Scott infift* 
ed that he was preferable; and that as Tait of Philadelphia was tru- 
^ly debtor to Harris, the efiedt of his arreftment could not be defeat- 
ed by the voluntary remittance of the faid bill by him to Harris. 
Fiuyder & Co. alfo ftated a variety of objedions to Scott*s intereft. 
The Lord Ordinary, on 15th December 1769, pronounced an interlo* 
cutor, ^^ Difmiiling the .intereft :produced for the faidTliomas Scott; 
** finds, that Sir Thomas Fiuyder & Co. have the preferable right in 
•*' virtue of their arreftments to the fums of money owing to William 
*^ Harris by James Marfliall, in whofe.haud$ faid arreftment was ufed." 

Scott gave in a reclaiming petition ; upon advifing which witli ah- 
fwers, memorials were ordered; when the fallowing argument was 
maintained by the xefpeiflive parties. 

rPUadtdfor Fiuyder and Company:: 

imoy An arreftment was a prohibitory diligence^ by which the ar- 
Teftee was prohibited from parting with any money or efFeds belong- 
ing to the common debtor till the arrefter's debt was fatisfied. sif 
the arrefter difobeyed this order, he was liable to pay the money over 
again, and to be punifiied for conten^pt of authority. The arrefter 
TOuft of courfe neceifarily be one whp was fubjedl to the comtmands 
tof the court iffaing the interdidion^; and as, in the prefent inftance, 
Tait was abroad animo remanendi^ heoeafed to be fubjed to the jurifl 
.didion of the courts of this country, fo that the arreftment m his 
hands was good for nothing. 

The principle founded on by Scott, that the natives of Scotland 

X . were 
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vere ratione ori^inis (ubjedi to the jurifdidion of this Court, and that 
arreflments might therefore be ufed in their hands, v^as without 
foundation : there was no iuch forum j and it was ellabliihed, that a 
Scotfman refiding abroad animo remanendi was not amenatble to the 
courts of this country, Erfkine, p. 375. Hill, Law Trads, p. 36 5^ 
Durie, March 23. 1639, Colonel Roger Keir* The arreftment might, 
in the prefent inilance, prove ineffedual ; and it was an abfurdity ' 
for one to a(k, and for a court to pronoimce, a judgment which could 
l)e of no ufe. 

If arreftments of this nature were eftabliflied, «t would be itopof-* 
^ble for any perfon born in Scotland to carry on trade. .As the na* 
tives of this country abroad could not hear of fuch diligence being 
nfed^ they could not avoid being guilty of breach of arreftment^ 
and would hence be obliged to pay their debts over again, and if 
they happened accidentally to be in the country, to be puniihed be«* 
!fides. As this dod^rine therefore would be produdive of (uch abiurd 
and iniquitous confequences, it could .not be regarded. 

2dOi Though the diligence in the prefent inftance was competent, 
it could not ened the money In queftion, which had been paid away 
by the arreftee, and, after pafling through feveral hands, had at 
length landed with Mannalh Arreftment was oaly a prohibitory di- 
ligence, hut did not eftablifti a ntxus realis upon the firbjed till decreet 
or forthcoming was obtained. If the arrdler broke the arreftment, 
he would be obliged to pay the money over again ; but the arreft:er 
would mot be intitled to follow the money, and to force it away from 
thofe to whom it was paid, or who had legally attached it for oneroug 
^aufes. The perfon guilty of breach of arreftment was liable in 
payment of the arrefter's debt, -for no other reafon but becaufe the 
law underftood the arrefter to be thereby deprived of his diligence ; 
a notion adverle to the dodrioe of his having a nexus realis over, the 
liibjed. 

The idea of this money being ftill in medio, or under the power of 
Tait in Philadelphia, and tinder the influence of Scott^s diligence, 
was repugnant to every circumftance of the -cafe. In the competitiofi 
betwixt Fluyder and Harris, it had been determined that this money 
was a debt due by Marfliall to Harris ^ and as upon that ground the 
validity of Fluyder's arreftments in MarfhalFs hands had been fuf- 
tained, it was impoftibleto fay that the money was ftill under the 
power of Tait, or in medicu If inftead of a bill of exchange Tait had 
tranfmitted the money itfelf in payment to Harris, it could not have 
be6n maintained that it was in medio, or under the power of Tait, af- 
ter it had come into Harrises hands, and wm either ipent or lent out 
hy him ; which was almoft literally the fad, having been imprefled 
into Marihall^s hands to reimburfe what he had expended on Hajrris'a 
account, and to anfwer further outlays. 

^tioy The arreftments of the parties in the fHrefem; cafe being clearly 
not ad idem, could not be brought into competition^ The Hiooey 
in queftion was in the ha^ds and under the power of MarfliaU as 
debtor to Harris. Fluyder accordingly prohibited Madkall to make 
jpayment of this debt; by which means it was. fecured. Scoct, 
on the other hand, gave no prohibition to Mar&all but to Tait ; 
and having atrefted la the hands of Tait^ demanded a ^reec againft 

MarihalL 
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MarflialL This wat contrary to the mbft obvious rules of form* 
If his arreftment was a good one, it might intitle him to a:4ecreec 
againfl Tait; but it would be a ftraoge procedure if his arreftment 
in the hands of one pecfon .ihould intitle him to a decreet againft 
another^ 

Pleaded fw Scott ': 

^mo, It was an eftablifhed nile of law, that whenever a perfon was 
amenable to the courts of thi^ country, whttbtr ratidne ori^ir or 
upon whatever other ground,^ arreftment might be ufed in his hands^ 
either to attach the lums due by htm to the common debtor, or the 
common debtors efteds in his hands. 'Robert Tait had a/arum com- 
petens here ratione origims } and as he was therefore amenable to the 
courts here, the arreftment that had been ufed, executed at the mar- 
ket crofs of Edinburgh, pier and fliore of Leith, was a legal attach- 
ment of whatever money or efte<9:s he had in his hands at the time 
belonging to Harris. Thefe letters made no diftindion whether the 
arreftee was abroad animo remanendi or not ; which being an a£t of 
the mind, was not eafily difcovered : and the form of the letters 
-exprefsly auchorifed this diligence to be ufed agaioft perfons out of 
the country, without taking any notice of the diftindion. The 
fame principle governed evciry' other fpecies of diligence; fummonfes 
of every kind, letters of general and fpecial charge, executed againft 
perfons abroad, were eftedual ; and hence there was no reafon M^hy 
'the diligence of arreftment ftioiild not have equal fore?. So this 
point was decided, Fountain* :j^d July 1701 and 16th Dec. 1703, 
Blackwood coHtra Earl of Sutherland. 

^do^ The diligence of arreftment bad not only the efted of a per* 
"fonal prohibition againft the arreftee, but gave a nexus realis upon the 
efteds arrefted, which intitled the arrefter to follow them into 
whofe hands focver they might come. If the law wjts otherwife, 
•the confequenccs to trade would be fatal, if, after arreftment of 
•the bankrupt's goods in foreign parts, the effed thereof fliould be 
difappointed by the arrefter^s fending them -to this country configned 
to the bankrupt Irimfelf: and it was not a good anfwer, that as it was 
ftill competent for him to xecur againft the arreftee, he was not 
therdby prejudiced^ as recourfe might, by the fttpervening bank- 
ruptcy of the arreftee, become ineftedual. It would belides be a 
great hard£hip to oblige the arrefter to go abroad for that purpofe, 
when he had found md had attached the arreftee's fubjed at home. 

It might perhaps merit a different confideration, if any third party 
'had bona Jide purchafed the efieds arrefted oither from the arrefter 
or the bankrupt himfelf, into whole hands they had thus unduly 
come ; but when the queftion was either with the common debtor 
himfelf, or with other creditors who had ufed arreftments after the 
eflfeds had come home to this country, the cfTeds themfelves or the 
price being ftill in medio, juftice would not permit that, by fuch col- 
lufive proceedings, the prior arrefter ftiould iofe the efted of his di- 
ligence. This was precifely the caie here ; the fubjed had not been 
received either by the one party or the other, fo thatit was ftill in 
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media s and having been legally attached, moft of courfe be carried 
by Scott's prior diligence. 

3//(9y The objedion of the arreftments not being ad idem, was in a 
great meainre already anfwered. The arreftment in Tait's hands 
attached what was then due to Harris ; Tait, in breach of that arreft- 
ment, had made a remittance to Harris ; but the bills and money 
being ftill in medio^ Scott's arreftment neither was nor could be 
difappointed by an attempt which never had been carried ioto 
complete efted. The dodrine maintained by Fluyder would lead 
to the moft dangerous confequences. A fadlor abroad bad effeds 
belonging to a merchant in this country ; they were arrefted in his 
hands by a creditor of the merchant ; but before a forthcoming 
could be procured, the fador, in order to difappoint the arreftment, 
fent the money or goods home to the common debtor : It could not be 
maintained that the arrefting creditor would thereby be cut out of 
the preferable right he had acquired by his diligence, leaving him to 
ieek his recourfe againft the fador as he beft could. 

AH the judges were of opinion that an arreftment ufed at the mar- 
ket crofs, pier and ftiore, was good againft a native of Scotland 
abroad, whether animo remanendi or not : jBut upon the other point 
they were a good deal divided. , Though it was agreed that an ar- 
reftment was in fome meafure a nexus reality as it gave a preference 
to follow out the proper confequent diligence, yet it was not admit* 
ted to be fo to the extent contended for, and to authorife the arrefter 
to follow the fubjed wherever it might go. The majority, however, 
thought, that though Scott's arreftment was good, his diligence was 
defedive in other refpeds; that the proper adion of furthcoming 
would have been againft Tait ^ but that as Tait had paid bona fide^ 
not having any knowledge of the arreftment, the fubjed was not in 
medio'i and having afterwards been found in Marftiall's hands, had 
been properly attached by Fluyder's diligence* 

Mar. 10. The Court accordingly adhered to the Ordinary's interlocutor, and 
'77^* preferred Fluyder and Company. 


lK>rd Ordinary, EiSofil. 
Clerki Prin^le. 


For Scott, Lockbart, 

For Fluyder & Co. P. Murray ^ IL Duudas* 
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No. XXXI. March 10. 1770. 

Messrs MANSFIELD, HUNTER, & Co. Merchants in Edinburgh, 

Chargers j 

CONTRA 

DONALD M*ILMUN Merchant in Glafgow, Sufpender. 

^ Bill OF Exchange. — Privilege of an onerous indorfee. 

PON the 15th November 1768 M*Ilmun accepted a bill for 
L. 785 to Ebenezer Macculloch & Cou payable 14 months after 
date. This bill was indorfed by Macculloch & Co. to Anderfon & 
Davidfon of London, who again indorfed it to Mansfield & Hunter; 
by whom it was difcounted, and the full value paid to the prior in- 

dorfees. 

Upon the i4Jth January 1770, when the bill became due, it was 
protefted againft M*Ilmun the accepter for not payment, and 
againft the drawers and indorfers for recouxfe : upon which M*I1- 
mun prefented a bill of fufpenfion ; wherein he ilated. That he was 
under double diftrefs, in fo far as Macculloch &c Co. the drawers ha- 
ving become bankrupt, a multitude of arrcftments had been uied in 
his hands by their creditors j and in order that he might pay with 
fafety, he had executed a fummons of multiplepoinding : That al- 
though, where a bill was indorfed for ready money, the indorfee 
would be preferred to the arrefters ; yet as it might be alleged in 
this cafe, that thefe indorfations were granted by the bankrupts in 
ifecurity of former debts, within 60 days of bankruptcy, which would 
be fufficient ground for fetting them afide; and as the arreilers 
might further fay, and be able to prove, that the indorfations were 
intended in whole or in part for behoof of the drawers, the fufpen- 
djcr was not in fafety to pay till the arrefters had an opportunity 
of inquiring .into thefe fadls. 

In their anfwer^ the chargers fet forth. That the bill had been in- 
dorfed to them for immediate value ; and that they could not there- 
fore be afFeded by any arreftments that had been ufed by the credi- 
tors of the drawers. All that could.be done was to afcertain the one- 
rofity and fairnefs of the indorfations by their oath; and as they were 
willing to depone that they had paid value for the bill, and that 
it was. not indorfed in fecurity of a former debt, nor ftood in their 
perfons in tfaft for behoof of the original drawer, the fufpenfion 
fhould be refufed. 

The Lord Ordinary having pafled the bill, the queftion was 
brought before the Court, and the interlocutor adhered to. The 
chargers reclaimed; and the petition having been anfwered, the point, 
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as one of very confiderable Importance^ underwent the maft deli- 
berate confideration. 

The circumftance which chiefly weighed with their Lordfhips to 
Induce them to pafs the bill was the bankruptcy ; and as the arrefters 
might thereby have an intereft to objed to the payment of this bill^ 
and to cut it down altogether, it was contrary to principle to decide 
upon their right when they were not in the field. If they were 
in the field, they might perhaps be able to produce evidence in wri- 
ting that the bill was a truft, and that they would not make a reference 
to the chargers oath ; both of which pleas, unlefs the bill was pafied, 
they would be deprived of. Though the intereft of commerce was no 
doubt to be regarded, it (hould be done fuk modo^ not when it ftruck 
againft eftablifhed rales of law; but if the chargers argument was 
gone into, it would deftroy the diligence of arreftment altogether. 

The judges for refufing the bill refted their opinion upon the bad 
effeds the contrary mode of procedure would have upon the interefts 
of commerce; the infringement that would thereby be made upon 
the nature and privileges of bills, without which trade could not be 
carried on; and the embarraflinent and difcoufagement that would 
be given to the difcounting of bills, a meafure equally expedient and 
necefl[ary for thefe important purpofes. 

One of the Judges fuggefted the following expedient : When the 
ium in a bill was arrefted, that the fufpenfion fhould be intimated 
to all concerned; and within a limited time thereafter, the Lord 
Ordinary on the Bills fhould examine the holders upon oath on all 
pertinent interrogatories ; and if from tjtiem it appeared that the bill 
had been indorfed for money inftantly paid, the fufpenfion fhould be 
refufed ; if not, that it fhould be pafled- 

Tdtr. 10. The Court was almofl equally divided ; but it was carried to /liter 
'77<>- the former interlocutor; fb that the bill of fufpenfion was refufed. 

•XKird Ordloarr, HmUu For Mansfield & Co. Macjiuen, 

Clerk, TMi. 'S^i M'Umun, MacUntrhu 


Upon the nth of December 1770, the fame point occurred in a 
queftion betwixt Mansfield, Hunter^ & Co. and William Douglas ; 
when the Lords were unanimoufiy of opinion that the former deci* 
lion fliould be adhered to* No fpecial interlocutor, however, to that 
import was pronounced. The quellion was remitted Jimpliciter to 
^he Ordinary to do as he fhould fee caufe ; it being underftood that 
his Lordihip was to take the oath of the charger as to the onerofity 
of the indorfation; and if that -was properly inflruded, the bill of 
fufpenfion was to be refufed. 

* 

For Mansfield k, Hunter, Maeqm^. 
For Douglas, Mael^tfrm. 

Clerk, Ro/i. 
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June 15. 1770. 


^GEORGE CAMPBELL, eldeft Son of the deceafed John Campbell of 

Ottar, Purfuer; 


CONTRA 


JOHN CAMPBELL, now of Ottar, Defender. 

« 

XJjAVSE."— Interpretation of claufes in a contraSi of marriage^ containing a 
fpecial provijion^ and providing the conquejl to the beirs of the marriage. 


B 


Y marriage contrad in 1701, between Mr John Campbell minider 
of KilivQden and Margaret Campbell, daughter of Sir Colin 

Campbell of Ardkinglas, the faid John Campbell ** obliged himfelf^ 
his heirs, executors, and fucceflors, to ware, employ^ and beftowp 
all and haill the fum of ^300 merks, including the tocher, upon 
land, annualrent, or any other fufficient fecurity, within the (hire 
of Argyle ; and to take the rights and fecurities thereof to himfelf 
and the faid Margaret Campbell, and longed livers of them two^ m 
liferent, for her liferent ufe allenarly, in cafe (he ihould furvivc 
him, and to the heirs to be procreate of the faid marriage in feej 
whom failing, to the faid Mr John Campbdl, his heirs and aflig- 
nces whatfoever." 
After this followed a clauie of conqudl to the wife, viz. a liferent 

of the third of heritable conqueft in cafe of children, and a half if 
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And, ** Moreover, it h hereby provided and declared, likeas the 
faid Mr John Campbell binds and obliges him and his foreiaids^ 
that the haill conqueft to be acquired by them, during their life- 
time together, Ihall be provided to the heirs to be procreated be- 
twixt them, with the burden of the faid Margaret Campbell her 
^* liferent of the half and third moveables, a« faid is; which failing, 
to the faid Mr John Campbell, his own neareft heirs and ailignees. 
whatfoeven*' 

John CampbelU in 1704, by the death of his brother Alexander^ 
iiacceeded to the eftate of Ottar; and in the years 1705 and 1708 
he purchafed from Macalifter of Tarbert, and Campbell of Kildalven, 
certain laoids ; the rights of which, as well as of the family eftate of 
Ottar, he took to himielf in liferent, and to his eldeft fon the pur« 
fuer in fee, rcferving^ however, power to alter. 

In 1746 the marriage difTolved by the death of Margaret Campbell, 
leaving the purfuer, the onl:y £bn, and Marion, afterwards married 
to Campbell of South-hall, the only daughter of the marriage. John 
Campbell entered into a fecond marriage ; upon the children of 
which he, in June I74X» executed a fettlement of his whole eftate, 
heritable and moveable, in form of an entail, totally difinheriting 
the purfuer, the fon of the firft marriage, and not even calling htm 
amone the moft remote fubftitutes. 

Of 
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The purfuer brought an adion againfl his brother confanguihean, 
as general difponee of his father; concluding for redudiou of the fet- 
tlement 1741, fo far as concerned the lands conqueft during the fir ft 
marriage; that he fhould alfo account for the produce of the per* 
fonalcftate at the diflblution of the faid marriage, and fhould make 
payment of the fpecial provifion of 8300 merks fettled on him by 
the contradl of marriage. 

The caufe having been reported on informations, 

l^be purfuer -pleaded : 

By the exprefs terms of the contrad, the 8300 merks, provided to 
the heirs of the marriage, was heritable dejlinatione^ and was appointed 
to be laid out upon heritable fecurity only. It belonged therefore 
to the purfuer as the heir of the marriage : and as the father's power 
of diftribution was excluded, it could not, either in whole or in part, 
be difpofed of to his fifter Marion ; the application that, acccording 
.to the defender's ftatement, had been made of that fum. If Ottar had 
been entirely deftitute of other funds, it might have been maintained, 
that, in order to give fomething to his daughter, the heir's provifion 
fhould be diminilhed. But the cafe was very different ; Ottar had 
great fufficiency of funds to provide her aliunde : fo that whatever he 
gave her could not, upon any ground of law, be imputed to diminifli 
the provifion flipulated to the heir of the marriage, but muft be fup- 
pofed to have been given out of his other funds. 

The advances at different times made by Ottar to the purfuer could 
not, as a difcharge of this debt, be taken into account. Thefe were 
merely alimentary, and it was adverfe to the principles of law, that 
fuch payments fhould be reared up ex pojl fado to difcharge or di- 
minifli the pravifions of a legal and folemn contradt. The purfuer 
had not lived in family with his father^ he had therefore, as he was 
entitled, a yearly allowance from him ; which was extremely fmall, 
and did not amount, for the fpace of twenty years, to more than 
L. 4000 Scots. 

The allegation that the lands acquired by Ottar had been pur- 
^chafed by money, to which he had fucceeded as heir to his brother 
Alexander, was hot well founded : on the contrary, it wa« long after 
thefe purchafes, and even after the firfl marriage was diflblved, that 
he had received payment of thefe funds. Sut although thefe lands 
had de faBo been purchafed by money the late Ottar had borrowed, 
the lands themfelves would Hill be conquefl, and of courfe be regu- 
lated according tothe terms of the marriage contradl. It was un- 
neccflary for the purfuer in hoc Jlatu to inquire into the particular 
fums which his father had either fucceeded to or borrowed during 
the fubfiftence, and left unpaid at the diffolution of the firfl mar- 
riage. It was not incumbent on him to do fo: he pointed out cer- 
tain parcels of land acquired during the marriage : thefe as conqueft 
he was entitled to demand; and whatever claims the defender, as 
heir-general of his father, might rear up, were ftill left entire. 

As to the. lands purchafed from Tarbert, it was certain, that, prior 
to the 1705, the purfiier's father had only a debt or incumbrance 
aver them. The difpofition from Tarbert in 1705 bore to be for loooo 
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merks as the full price and value of the lands. It did not now ap- 
pear whether the legal of the adjudication in Alexander's perfon had 
been expired or not : the ohjeftions that might lie againft the fecu- 
rity were alfo uncertain; for as the adjudication was over the whole 
eftate, and as Alexander had been for a confiderable time in pofleC- 
fion, k was to be prefumed that the legal was not expired, and that 
the right was in a great meaRire extinguifhed by intromillions. But 
•whatever inferences might be drawn, and whatever title the defender 
might have to infill that this incumbrance, fo far as unextinguifhed, 
ihould reft upon the lands for his benefit, it could not be contro- 
verted, that the lands theftifelves, as falling diredly under the claufe 
of conqueft, belonged to the purfuer^ the heir of the marriage. 

life defender pleaded : 

Where one, not poflefledof a landed eftate, provided a fum, fucli as 
that in difpute, to the heirs of the marriage, it was intended, accord- 
ing to the true conftrudion of the fettlement, as a provifion for the 
Avhole iflue of the marriage, fubjedl to the father''s power of diftribu- 
tion. The purfuei' and his fifter, in the prefent cafe, were heirs of 
provifion in the fum of 8300 merks : if the father had not ufed his 
power of drftribution, they would have (hared it equally j but as he 
had ufed that power, and given 5000 merles to his daughter Marion 
as her marriage portion, the fum provided was thereby fo far ex- 
haufted, ai>d the remainder iiad been aduaily advanced to the pur- 
fuer at diflSirent times, forivhidi accordingly he had granted bills 
and receipts. 

The rights to th^ lands acquired from Tarbert and KHdalven had, 
it is true, been completed by the father during the fubfiftence of 
the marriage; but it was alfo true that they had been purchafed, not 
by funds gained by his own induftry, but by funds to which he had 
fucceeded as heir to his brother Alexander. Thefe could not tbere- 
fore be confidered as conqueft; the rational definition of which, in a 
contrad of marriage, was, fuch lands only as had been acquired by 
the induftry and frugality of the parties, Bankton, b. i. t. i. § 12. 
Did. V. !• p, 497. 29th Jan. 1678, Stewart contra Stewart; July 
1730, Mercer row^r^ Mercer. If the defender's father had, during 
the marriage, fucceeded to lands, had fold them, and lent out the 
money, it would have been a fufficient defence againft the heir of 
the marriage claiming that money, that it had arifen from the price 
of lands which had devolved on the father by fucceffion ; and if that 
would have been, a good anfwer, no reafon can be afljgned why it 
would not alfo have availed where the father had fucceeded to a 
fum of money which he had applied in the purchafe of land. The 
lands alfo acquired from Tarbert had not in fad been purchafed by 
the defender's father; they were in the poflcffion of Captain Alex- 
ander Campbell before his death, in virtue of an expired adjudica- 
tion, and accordingly devolved upon his brother John by fucceffion^ 
Though, in order therefore to prevent after difputes, Mr John had, 
in 1705 given Tarbert a fum of money for a difpofition to thefe 
land^, this amounted to no more than a ratification of his former 
xi^ht, and could never have the effed of beftowing upon lands fo ac- 
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•ouired the charaftcr of ccmquefi. Did, v* i. p. 198. 6th Feb. 1683, 
Wauchope contra Niddry. 

i'he defender infifted a good deal upon the purfuer's charo^dler and 
tindutiful behaviour to his father; which afforded a juft reafon for 
the ileps he had taken and the (ettletnent he had made. Xhe pur- 
fuer, on the other hand, denied that the charge was either relevant 
or proved; but the'Lords, at advifing, paid no regard to thefe alle- 
gations, and decided the caufe upon the other points flated. 

It was obferved upon the Bench, that although the purfuer claimed 
the fpecial provifion of ,8300 merks, as well as the conqueft lands, 

^et he could not take both, except in fo far as there (hould appear 
to be fufBciency of conqueft to pay the fpecial provifion, over and 
above the lands. The 8300 merks was part of the money by which 

• the fubjeds compofing the conqueft had been acquired: of thefe it 
made a part; out of them accordingly it was in t lie fir ft place to be 
recovered; and out of ^he defender's feparate eftate only, if thefe 
fhould fail. 

The following judgment was pronounced : ^* Find, that the pur- 
fuer, in virtue of his ftiothef's contrad of marriage^ is intitled to 
the provifion of 8300 merks, with intereft from his father's deaths 
*' to be paid out of the conqueft of the marriage in the firft place, 
" or if there is no conqueft, out of the father's feparate eftate ; and 
*' that neither the 5000 merks of tocher paid to the purfuer's fitter, 
nor the fums given to himfelf by his father during his life, are to 
be computed in extindion thereof: Find, that the purfiier is in- 
titled to the lands of Barpoftaig, Achindachy, and Achaliechn^ 
which were acquired by his father during his firft marriage from 
** Macalifter of Tarbert ; and alfo to the lands of Darienakierichmore, 
** acquired by him from Campbell of Kildalven : but find, that he 
^* cannot take both the conqueft lands and the fpecial provifion, un- 
*^ lefs fo'far as there fliall appear to be fufliciency of conqueft to pay 
" the fpecial provifion over and above the lands; andremit to the 
*' Lord Ordinary to hear parties upon the extent of the conqueft, the 
" fums to which the father fucceeded during themarriage, and the 
debts due by him at the diflTolution thereof; and alfo upon any 
claim or incumbrance which the defender may have upon the 
lands feparate from his father^s purchafes; and alfo uppn any 
other points in the caufe/' 
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n) Ordinary, Gardtnfkn. 
Xlcrk, CamfUl. 


Tof George Campbell, //gr CamfUB. 
.For John Campbell, JJfofjiM^. 
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Captain JOHN DUNNING, Purfuerj 

CONTRA 

WILLIAM CARMICHAEL late Writer in Edinburgh, Defender. 

1 

. Mandatory.— JTA^fA/rr liable to account for the inter eft of bis conjlituenfs 
money tying in bis bands ^ wbile in tbe courfe of making payments for bim 
in tbe management of bis affairs f 

THE defender had for feveral years been employed as the pur- 
fuer's agent J had become jointly bound with him in a bond for 
the price of a fubjed he had purchafcd; and had been in the courfe 
of receiving and paying away different fums of money on his confti- 
tuent's account. No fettlement of accounts had taken place for a 
•period of 17 years ; and the purfuer having then brought an adion 
againft the defender for that purpofe, wherein he charged periodical 
intereft upon the fums the defender at different periods had in his 
hands, this was objeded to; and the Lord Ordinary, on the 15th 
December 1759, pronounced the following interlocutor: ^* Finds, 
That while the defender was in the courfe of making payment for 
the purfuer out of the money in his hands/ which therefore he was 
obliged to have always ready, he is not liable for any intereft : 
** further finds, that the defender is not bound to pay intereft for 
** the balance that remained in his hands after the fevcral'payments 
^* nf^ade for the purfuer, while the bond to Alexander Dunning, in 
** which the ^ufpender was conjundtly bound with the purfuer, was 
** not delivered up, as it does not appear that the delay of deliver- 
" ing it up was owing to the defender; but as it is acknowledged 
** that this bond was delivered up on the 21ft June laft, finds intereft 
•• due from that time." Thereafter fhe following interlocuter was 
pronounced : "Finds, That while the defender was intitled to retain 
•* the purfuer's money in his hands, he was not obliged to lend it 
** out at intereft; becaufe if he had done fo, jtjnuft have been at his 
•* own rilk : fo that it is not neceflary to inquire whether he did 
*• adually put it out to intereft or not. * 

The purfuer reclaimed, and contended. That the defender, as his 
mandatory, was liable iri the fame diligence in the management of 
the affairs entrufted to him as he would have beftowed upon his 
own; and as he would not have allowed his own money to lie as a 
dead ftock in his hands, fo neither would he that of the purfuer : and 
as he muft have drawn intereft upon the purfuer's funds, he was 
i liable to account for it. The reafon was ftronger here, as the de- 
fender's employment was not gratuitous, being amply rewarded : and 
in fupport of this argument, the following authorities were referred 
to, Lib. 10. § 3. Digeft. Mandati vcl contra. Voet. lib. 17, t* i. § 9. 

Lib. 
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Lib. 13. 21* Cod. Mandati vel contra. Lord Stair, b. i- 1. 12. § 10. 
Did. vQce annualrent, 170 1, Creditors of Garden r(?/rrr^ Robcrtfon. 
Feb. 1728, Wallace contra Cuningham. 

The defender refted his defence upon the reafons affigned in tiic 
Lord Ordinary's interlocutors, and quoted the following authorities : 
Did. voce annualrent, Bruce's MSS. 20th July 1716, Bsirkhj contra 
Caruthers. July 1730, Creditors of Thomfon contra Monro. Karnes, 
23d Jan. 1747, Earl of Rofeberry contra Primrofes^ 

^","5,0^' The Lords adhered. 

iord Ordinary, MonMda. For Dunning, BofwelL 

For Carmichael, Maclaurm 


isio.XXXIV. July 20. ijyo. 

« 

"THOMAS FINLAY, Heir to the deceafed John Finlay late of Shaw, ♦ 

Purfuer ', 

CONTRA 

THOMAS MORGAN, HUGH CAMPBELL, WILLIAM SMITH, 

and WILLIAM MUIR, Defenders. 

Precept of Clare Constat. — An infeftment taken upon a precept o/clarc 
conftaty to the next beir of the perjfon lajl feifed in liferent, and to bis 
Jon in fee, erroneous ; and an adjudicati(m led againjl the Jon ^ as vejied in 
tbe ejlate upon tbat title^ reduc/d. 

JOHN FINLAY having died feifed in the lands of Shaw, James 

Finlay his brother, and next heir, on the 26th September 1 709 

obtained from the fuperior a precept of dare coti/iat in favour of 

himfelf in liferent^ and of his fon John in fee s and upon >vhich, infeft- 

ment on the 15th December 1709 followed : 

James Finlay being dead, John his fon, on 27th March 1725^ 
granted an heritable bond to Robert Cumming, upon which he was 
infeft. Cumming conveyed the bond to John Morton ; who obtained 
from John Finlay a bond of corroboration, upon which alfo he was 
infeft. 

Morton, conveyed the bond to William Richmond, who, on 5th 
January 1731, was infeft; and who thereafter obtained decreet of 
adjudication againft John Finlay, of the faid lands of Shaw, over 
which the heritable fecurity extended. Richmond conveyed, bJ$ 
debt' and adjudication to Jean his daughter, who again conveyed 
theni to Hugh Campbell, who, in November 1746, obtained a charter 
of adjudication of the faid lands, which, in 1759, he conveyed to 

William 


July 1.770. • COURT OF SESSION, 93 

William Muir, by v4iom they were conveyed to Thomas Morgan, 
-who was regularly infeft upon the precept in the charter of adjudi- 
cation, and entered into poflelBon of the lands, and, as he alleged, 
laid out money in improving them. 

Thomas Finlay having got-himfelf ferved and retoured heir to his 
brother John Finlay the firft, brought an adion againft Morgan 
and the other defenders, concluding for redudion of all their rights, 
in refped that the infeftment of date i^th December 1709 was 
void and null, quoad the fald John Finlay, againfl whom Richmond's 
'adjudication had been obtained, the fame having proceeded upon 
•a precept of dare con^at . grsmttd by the fuperior during the life of 
James Finlay his father, the ncareft heir to John Finlay, the laft 
veiled and feifed in the lands. The Lord Ordinary, by different in- 
terlocutors, " Found the adjudication at the inftance of William 
** Richmond againft.John Finlay void and null. 

In a reclaiming i^iixioxij' Morgan pleaded : 

Though the original feudal principles were, in Tome meafure, re- 
laxed, property was ftill underftood to be To far in the fuperior, that 
an application to him was neceflary before it could be completely 
'vefted in the heir. The heir was intitled to demand delivery, but the 
fuperior alone could grant it : and when fuch was the nature of their 
.joint power, there was no reafon why, in the exercife, it might not 
be carried a little farther as to the mode of acknowledging the yaf- 
fal's right, by infeftingftieh immediate heir in liferent, and his 
•eldeft fon who flood next in fucceflion in the fee. Renewing the 
pgrant in this manner might be prejudicial to the ftiperior himfel^ 
.as it fuperfeded the neceffity of a new entry by the fon.; but if the 
.fuperior Ihould, at the defire of bis vaflal, confent to that meafure^ 
•there was no good reafon why he (houid be reftraiued. 

The fame objed could be eifeded in another manner. The im- 
mediate heir, when once he was infeft, could inftantly refign in the 
-fu period's hands in favour of himfelf in liferent and of his fon in 
fee-j tfo that the only confequence of denyingliberty to the fuperior 
to grant warrant by his precept of dare cofijlat for infefting the im- 
mediate hefrr in liferent and his fon in fee, would be to oblige the 
;parties^o taJce a more circuitous andtroublefome way to obtain the 
.fame end. 

It could not be difputed that a (imple renunciation, by an heir ap- 
.parent, was fufficient to empower the fuperior to difpofe of the fub- 
Jed at pleafure, provided no creditors were in the field ; and it would 
be ftrange if the fimple renunciation of the heir (hould have a greater 
effed than his exprefs confent to the renovation of the feu, nearly in 
•the terms in which it would at any rate have been granted to himfelf 
-in liferent, and to his fon the next heir in fee. 

There was a material diftindion between the prefent cafe and that 
of Fac. Col. 1 2th June 175 2, Landales contra Landale, relied on by the 
purfuer. In the prefent inftance, John the fiar furvived his father; 
-aiui as he had then a legal title to demand a complete invcftiture 
-ffomthe fuperior, the infeftment he had formerly taken in virtue of 

A a the 
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^the precept, became from that ^noment efFedual and valid. This 
circumftance diftinguiihed the cafe from that of Landale ; foT 
although the infeftment might, during the father*s life, have t)een 
held ineffedual, as flowing a non babente^ yet the moment the father 
^ied, it could not fail to be good, the objection to the fuperior's 
power of grantmg it to the fon in fee being then removed. 

Anfweredfor tbi purfuer : 

Whatever may have been the cafe in the more early ages of the 
: feudal law, it was now nnderftood to be a clear point, that upon the 
death of the vaflal, the property did not return to the fuperior; for 
. although, in virtue of his radical infeftment in the deminium direBuniy 
he might be intitled to levy the mails and duties when the fee was 
not full, yet the d&miniam utile TGm2iincd in b^reditate jacente oi xht 
laft vaflal, and was carried, not by diligence againfl the fuperior, but 
'by diligence againft the heir of the vaflal, upon a charge to enter 
to the perfon laft infeft. As a confequence of this it followed, that 
although the fuperior could renew the inveftiture in favour of the 
heir of his vaflal, he could not difpone the eftate away to a ftranger, 
it being undoubted (hat fuch a difpofltion, as flowing ^? non babente^ 
would be null and void. But the infeftment in fee, in the prefent 
. inftance, in favour of John the fon of the heir, was the fame as if it 
had been granted to an abfolute ftranger; as, during his father*s life, 
he had in the charader of heir no connexion with the eftate what- 
ever. 

The fuperior's power over'' the eftate of his vaflal was confined en- 
' tirely to the renewal of the inveftiture in favour of the apparent heir 
of the vaflal laft infeft, and in the very tefms in which it flood in his 
perfon. As the fuperior was fo far divefted of the property in fa- 
vour of his vaflial, he could make no new grant without being rein- 
dated himfelf J which could only be done by a refignation by the 
vaflal vefted in the property. Without therefore being fo rein- 
vefted, the lex invejlitura^ though both fuperior and vaflal fliould con- 
fent, could not be altered; for as the confent of a party could not 
fupply the want of an inftrument of feifin, fo neither could itfuper- 
fede the neceflity of- a formal refignation. 

The argument reared as to the fuppofed eflTecSl: of a Ample renun- 
ciation by an apparent heir was erroneous. Such a renunciation was 
not fufiicient to enable the fuperior to difpofe of the fubjed at plea- 
fure, fpr it might be adjudged even by the apparent heir's own cre- 
ditors. Neither was it fufiicient to veft the vaflTaPs eftate in the fupe- 
rior; for though it might intitle him to levy the mails and duties 
during the life of the apparent heir, the feudal right could only be 
conveyed by a refignation ad remanentiam made by a vafl!al previoufly 
vefted in the property: and that being the law, it was plain that the 
confent of the apparent heir, before making up titles, and when he 
had no right in the lands, could give no force to a grant by the fli- 
perior otherwife inefiedual. 

The cafe of Landales was diredly in point. The fuppofed diftinc- 
tion and illuftration attempted from the dodrine oi jus fuperveniens 
was not applicable to the point in diipute : For, itno^ That dodrine 

could 
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coald apply only in the erent that the fuperior was bound to warrant 
the right ; but in this cafe it was granted periculo petentis j' and as 
it was null and void ab initio^ no fupervening right could ip/o Jure 
accrefce to it fo as to render it a valid infeftment* 2do^ There was 
here no fupervening right ra the perfon of the granter that could 
accrefce to the right of the grantee : The objedion here was not that 
the fuperior could not grant a renewal of the inveftiture, but that 
John Finlay was not the perfon intitled to receive it ; and as he had 
no right to be infeft, his infeftment muft go for nothing. 

The Court gave judgment, ^* Finding that the infeftment upon the r^ ^^ 
^^ precept of dare conjlatj 15th December 1709, in io far as it was 1770. 
'* granted -to John Finlay in fee, was an eroneous infeftment/* 


Lord Ordinary, ^AoMKr. For Finlay, Macqwan. 

Clerk For Morgan, Wighu 
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ROBERT SCOTT of Logic, Purfuer, 

CONTRA 

'MARGARET SCOTT, widow of James Scott, late of Logie, De- 

• fender. 

I 

Donatio inter virum et uxorem, and implied revocation thereof ly 
a pojlerior deed. 

BY marriage contrad, dated 5th November 1728, Margaret Scott, 
in the event of her furviving James Scott her hufbandi was pro^ 
vided in an annuity of 1200 merks, and in the liferent of a tenement 
in Montrofe ; and this provifion (he accepted of in fatisfadion of her 
terce or third of moveables, excepting the third of the houfehold 
furniture, if there were children of the marriage, and the half if there 
were none. 

There were no children of the marriage ; and thereafter James 
Scott of Lo^ie made the following provifions in his wife's favour: 

By a deed dated 24th May 175 1, flie got an additional liferent 
provifion of other two tenements in the town of Montrofe > by a 
deed dated 1ft July i75i> within the fpace of five weeks from the 
former, fhe was afligned to the whole executry that fhould belong to 
Logie at his death, free of all debts which might then be refttng 
owing; by a deed dated 5th July 1759, (he was provided in an ad- 
ditional liferent annuity of 600 merks ; and, lafily, by a deed dated 
. 24th May 1763, ihe was provided to the lifereat of the mailfion*hou(e 

of 
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of Newmanfwalls, the only manfion^houfe upon the-tfftate, with the 
offices, garden, and inclofiires contiguous. 

Upon the 23d March 1767, Logie executed a deed, wherein, upon 
the recital of his having no iflue of his own body, he difponed to the 
purfuer, his nephew^ then Robert Milneof Hatton, and to a certain, 
ferics of heirs, the feveral heritable fubje^s, the fame as thofe con- 
tained in his marriage contrad ; and amongft thefe the lands of 
Newmanfwalls, with the manor place, yards^ orchards, &c. as alfo 
three tenements in the town of Montrofe; the liferent of which was 
conveyed to his widow, one by the marriage contradl, the other two 
•by the deed 24th May 1751. 

In the difpofitive claufe of this deed, after enumerating all the 
heritable fubjedls above mentioned, there was the following referva- 
tion and faving claufe : ^' faving and referving, &c. to the faid Mar- 
garet Scott my fpoufe, in cafe, &c. thati)ack tenement of land, &c. 
to the liferent whereof fhe is provided by our contraft of marriage 
^* aforefaid ; as alfo it is hereby exprefsly provided and declared, that 
the faid Robert Milne my nephew, and the other lieirs of tailzie, 
&c. fliall, by acceptation hereof, be bound, burdened, and obliged 
to contrad and pay to the faid Margaret Scott my fpoufe, in cafe 
" fhe Ihall furvive me, the two liferent annuities after mentioned, 
** viz. the fum of 1200 merks, to which fhe is provided by the fore- 
■" faid contraft of marriage, and the fum of 600 merks, to which fhe 
" is provided by an heritable bond granted by me, dated 5th July 
** 17575 '*n both which annuities (he flandsinfeft,&c.** 

Upon Logic's death and examination of his repofitories, the pur- 
fuer objected to part of the provifions in the widow's favour. He 
made no challenge of the two annuities of 1 200 and 600 merks, nor 
of the liferent of the tenement in Montrofe, nor of the affignment 
fhe had obtained of the whole executry free of debts ; but he object- 
ed to the other two liferent provifions, viz. that of the other two 
tenements in. the. town of -Montrofe, fettled by the deed 24th May 
1751, and that of the manfion-houfe, yards, and parks of Newmans- 
walls, provided by the deed dated 24th May 1762. 

In his adion accordingly he maintained, i^. That as neither of 
thefe two deeds hadt)een delivered, but remained in the granter'« 
cufiody, they gave no jus quttjitum to the defender; and as they re- 
mained as much under the granter's power as if they never had been 
executed, they were liable to revocation, and -had accordingly been 
revokedby the after difpofition in the purfuer*s favour. 2dlyj Though 
♦ delivery had not been requifite, they were revokable. at any time 
during the granter's life, as donationes inter virum et uxorem^ and were 
accordingly revoked by the faid fettleinent in the purfuef's favour. 
The neceffity of delivery to render thefe deeds effedual was but 
/faiiitly 'maintained; fo that their charader as donationes inter virum 
et uxorem^ and the implied revocation in virtue of the fettlemeqs 
23d March 1 767, was the point infifled on« 

Pleaded for the Purfuer: 

Though the law of Scotland fo far deviated 'from fhe Roman law^ 
that donations'betwixt*huiband and wife flood good unlefs revoked 

by 
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by the granter, yet it was equally certain that no exprefs revocation 
was necellary ; an implied revocation viras as eflfe&ual as the moft 
exprefs one ; and it was held that every poflerior deed, contradictory 
to or inconfiftent with the deed of donation, was a virtual revoca- 
tion : and fo far even had this dodrine been carried, that the fimple 
contrading of debt pofterior to the donation had been judged effec- 
tual to annul it, fo far at leaft as to give a preference to poilerior 
creditors. Lord Stair, b. 1. 1. 4.^ i8. i6th July 1722, Murray contra 
Scott. Lord Bankton, v. u p. 132. § 99. Erfkine, p. 71. § i8« 

It was a general rale in the conftrudion of all deeds, and even in 
' the conftrudion of different claufes in the fame deed quod poficriora 
* derogant prioribusj fo that if the deed^ under challenge were incon- 
. fiftent or incompatible with the after difpofition in the purfuer's fa- 
vour, the laft muft prevail. That they were fo was clear. They 
contained an aflignment to the rents, mails, and duties of the fub- 
jed^ ; and by the after difpodtion theie very fubjeds were per expreffum 
difponed to the purfuer^ and a (pecial aifignment alfo made of the 
rents, mails, and duties : fo that as thefe could not belong to both 
parties, the laft deed executed neceffariiy operated a revocation of 
the former. 

The difpofition in the purfuer's favour furniflied undubitalDle evi* 
dence that Logie intended, a revocation of the deeds in queftion, and 
that it was in fad carried into effed. This dirpofition was evidently 
intended to be the ultimate and permanent fettlement of the heritable 
eftate; and all the feveral burdens with which it was meant to be 
affeded fell naturally to be engroSed and particularly diflingnifhed. 
In thjt deed, accordingly, feveral burdens were mentioned ; and in 
the laving claufe of the difpofition he exprefsly rcfervcd the liferent 
of the tenement in Montrofe^ to which hi« wife was provided by her 
marriage contrad ; and farther made it a condition oi the difpofition, 
that the purfuer and the heirs-fubftitute fhould make payment to her 
of the two annuities provided, viz, the 1200 mcrks by the marriage 
contrad, and the 600 merks by the after deed. When the granter 
of the deed therefore ratified fome of the provifions, and did not at 
the fame time ratify and confirm the others in the defender's favour, 
it could admit of no other conffrudion than that it was his purpofe 
to eftablifli one fet of deeds and to recal the other. Such accordingly 
being the intention of this di^fitiocn, it amounted to an implied 
revocation of the deeds challenged ; which, in point of law, was as 
e&dual as if it had, in pofitive t«rm«, been fo exprefled* 

FlMdcifor^he defender: 

As the deed of the 24th <>f May 1751 was not only rational and 
juft, but granted for onerous caufes and of a remuneratory nature ^ the 
lace'Logie^s power to revoke it, even <Kp«fi»ly, might well be called 
'in queftion. So long as it was nnder his power, he might no doubt 
have cancelled it ; but aS'foon as it was voluntarily out of his cufi:ody, 
it could not liave hccn irroked at all. Though it was ft3und there- 
fore in his repofitories, in confequence of its having been adually 
delivered, and of his being the natural cufi:odier of his wife's papers, 
; yet it was there found uncancelled ; and as it was not either by being 
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•cancdfed, or by an exprefs deed de faBo revoked, it could not be 
found to be fo tacitly by ioipllcatron ; which would never be pre- 
fumed where the power of revocation was in any degree doubtful. 

The dodlrine of tacit revocation, upon which alone the purfuer-s 
plea depended, was founded on the prefumed intention of a perfon 
granting a de6d feemingly inconfiftent with a prior deed he had 
executed. But as it was merely a prefumption from which the in- 
ference was drawn, it was of courfe to be elided by circiimftances, 
either diredly eftablifhing a contrary prefumption, or indiredly 
doing fo by reconciling the jarring deeds, and removing the incon- 
fiftencies in the laft as dangerous to the fubfiftence and eiFed of the 
former. Whatever accordingly might be the effed of the deed in 
1767, as to the fubjeds thereby conveyed, it was no fair inference to 
prefume that a revocation of the two previous deeds in 1751 and 
1762 was thereby intended. If a revocation of any of thefe deeds 
had been intended, no reafon occurred why the late Logic did not, 
at the time of granting the difpofition 1767, either cancel thefe 

, deeds, or exprefsly revoke tKem, either by a feparate deed or Ipecial 
tlaufe in the difpofition J and as he had not done fo, the prefumption 
was, that he muft have believed and intended that they were ftill to 
fubfift. 

It was alfo a rule in kw, that fpecial rights required fpecial revo- 
cations, and that fuch rights could not be derogated from by general 
difpofitions. This rule was ftridly applicable to the prefent queftion. 
The difpofition in 1767 in favour of the purfuer was of a moft gene- 
ral nature, and intended merely as a fettlemem of the granter's fuc- 
ceflion after his death. The defcription under which the lands were 
thereby conveyed, viz. the lands of Newman/walls ^ the manor place j Ssfr. 
-and under which it was maintained the fubjed of the liferent deed 
in 1762 was revoked, was the ufual general defcription contained in 
all the former title deeds of the eftate, and fuch merely as, according 
to form and pradice, were conceived to be neceflary in a convey- 
ance. Such a general fettlement, therefore, conceived in the ordinary 
^ords of ftyle, x:ould not be prefumed to infer a revocation of thefe 
.partial rights of liferent, which had been granted to the defender at 
a former period under different and more fpecial defcriptions, and 
which were only eventual and temporary burdens upon the fee, the 

'£nal and abfolute fettlement of which was the objedl of the deed. 

In giving judgment, their Lordfhips were of opinion that the laft 
deed in 1767 was that which was principally to be regarded in 
fixing the rule as to the fettlement of the granter's affairs; and 
when, in this total and univerfal fettlement, he exprefsly referved 
only certain provifions made to his wife, he did not mean that the 
reft fhould ftand. 
July 14. They accordingly ^^ Suftained the reafons of redudion, and re- 
1770. ^' mitted to the Ordinary to proceed accordingly.*' 


Lord Ordifsary, GarJenBwi. 
Qerk, Gihfim. 


For Robert Scott, LocUartf Wqht. 
Tor Mrs Scott, Scott, Roc. 
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JOHN THAIN AdTocate in Aberdeen, Purfuer ; 


CONTRA 


Sir WILLIAM MONCRIEF of Moncrief, Defender. 

Adjudication.— Pr(?f^ of adjudication canncn be Jiopped or delayed by a 
multiplepoinding raifed by the debtor ^ who was doubly dijireffed for the 
. debt ^ adjudged for^ 


THAIN having led an adjudication againft Sir William Moncrief for 
a debt which was a real burden upon the eftate. Sir William 
objeSed, that as he was diftrefled by other creditors claiming the 
fame debt, who had ufed arreftments in his hands, the adjudication 
either ihould not be allowed to proceed, or that procedure therein 
!fhould be fifted till theiflue of a multiplepoinding he had brought 
into Court ; in order that, by having it afcertained who had beft right 
to the debt, he might pay with fafety. 

This was oppofed by the adjudger ; who alleged it would be a no- 
velty in the praftice of the Court to flop a decree of adjudication, on 
the pretence of third parties having a better right than the perfoa 
veiled in the debt on which the adjduication was demanded ; and re- 
ferred to theDiiSlionary of Decifions, v. 2. p. 11. 12. Stair, 15th Nov. 
.1666, Cheyne contra ChtiKit. Forbes, 19th March 1707, Buchanan 
xontra Mcnzies of Montrofe. -Founts i6th Dec. 1707, Tod contra 
Scott. 

The Lord Ordinary decerned in the adjudication; and upon ad- ' 
viiing two reclaiming petitions with anfwers, the Judges were of 
opinion that nothing could flop or delay an adjudication but con- 
iignation of the debt; and therefore. they " adhered to the interlo- joly 25 
^^ cutors reclaimed againfl, referving all exceptions contra execu^ >77o- 
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Lord Ordinaqr, Ha^u^ 
Clerk, Rofu 


For Thain, RoHanJ. 

For Moncrief, y. Douglas, 
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Messrs PETERS, BOGLE, and MARSHALL, arrefting Creditors of 
, James Dunlop, lace Merchant in Glafgow, Purfuers ; 

CONTRA 

* « 

Messrs. SPEIRS, BLACKBURN, and SYME, Truftees of faid James 

Dunlop, Defenders. 

■ 

Bankrupt*— Trust-disposition* — ^Arrestment.^— T!&r enaSbnent of the 
Jiatute 1696, c. 5. not effedlual extra territorium. jd trujl-detd by a 
bankrupt for behoof -Bf his creditors ^ though reduced at home as falling 
under tbeJUUute \^^^fouAd to4)e effeBual, and a valid title in favour of 
the truftets to apprehend the poffeffion of the effeSls of the bankrupt ^tuated 
f in a foreign country^-^and in a competition between the faid trufiees and 
certain non^acceding creditors to the truji^ who bad arrefted the effeSs of 
the bankrupt fent Some from a foreign country, both in the hands of the 
trufiees and the mafttr of tbepip--^the trujiees preferred. 

JAMES DUNLOP having got into involved circumftances, upon 
the 17th November 1763 executed a truft-dced in common form, 
conveying bis whole effeds to Meflrs Speirs, Blackburn, and Syme, 
as truftees for behoof of himfelf and his creditors. Very foon after 
executing this deed, and within 60 days of its date, Dunlop was ren- 
dered bankrupt in termsof the aft 1696, in confequence of diligence 
railed by fome of the acceding creditors to the truft, and which was 
put in execution againft him by the diredion of the. trufiees. 

The validity of the truft-deed was called in queftion by Thomas 
and Alexander Peters, non-acceding creditors of Dunlop, who had 
arrefted fome debenture duties in the hands of the colledor. In an 
adion of f^dudion, accordingly, founded upon the vt&% 1621 and 
1696, the following judgment was given : '* In refped it is not dc- 
^* nied that the conveyance to the truftees was granted after James 
Dunlop became bankrupt, for the behoof of his creditors, and that 
Mefirs Peters are neither parties nor have acceded to it, they are 
not thereby barred from the benefit of their diligence, therefore 
prefers the Meflrs Peters upon their arreftment.** 
This judgment was affirmed by the Houfe of Lords. 

Some tirae^after executing the truft, Dunlop had gone to Virginia, 
where the greateft part of his efieds were fituated ; and as he col- 
leded thefe, he from time to thne made remittances to his truftees 
in Scotland. 

Meflrs Peters, Bogle, atld Marfliall, wtere creditors to Dunlop in 
upwards of L. 2000 Sterling ; but they never acceded to the truft, 
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beiag refolved to operate their payment by the dtligence of the law^ 
Having got ioformatioQ therefore of Dunlop's having Shipped 4X> 
hogflieads of tobacco. and fome ftaves on board the Grizii^ Crawford 
xD;^er, theyraifed diligence on their ground of debt; and on the 
lil Odober i7^&, the veflel having arrived at Port Glafgow, and the 
cargo on board, they ufed arreilments in the hands of Captain CrsbVH 
ford, of all goods, gear, &c. in his. cuftody belonging to James Dun- 
lop ; and, upon the 7th of Odobcr, they ufed the like arreftments in 
the hands of the trukees. 

The purfuers followed out their diligence by a procefs before the 
Admiral ; and after a good deal of pufocedure, \ix which they were 
oppofed by the truftees, ^he Admiral decerned in their favour : but 
the truflees having advocated, the caufe was argued before the Court, 
firft in informations, thereafter in aiiearing and memorials. 

^ Pleddedfor the purjuers : 

imo, Itmuft'be acknowledged to be the cfftablfflied law of this 
country, that a truft-deed, fuch as the prefent, fell within the mean- 
ing of the flatute 1696 : this had been found, by repeated deeifions, 
and had been recently decided in regard to the very truft-deed in 
queilion. Holding this deed therefore void, in a competition at leafk 
with non-acceding creditors, the queflion came to be, Whether it 
could be underftood to have greater vaJidity elfewhcre, or could be 
held an effedual conveyance to the truftees 'of efledk in Virginia of 
any other foreign country ? 

The only footing upopi which the leaft efFeft vrould have been 
given to^hiffdeed, was the general rule eftablifhcd in almoft all na^ 
tions, that a deed, though null by the law of the country where it 
was put in fuit, ihali be deemed effi^dual, provided it was agreeable 
to the law of the country where it was executed. Upon this principle 
accordingly, if execution was fought upon this deed In Virginia, the 
queftion would have been, Whether it was an effedual deed by the 
law of Scotland where it was executed ? And as the anfwer to that 
muft have been, that it was not, being executed in direifk contraven- 
tion of a pofitive ftatute, it was clear that the courts there could not 
give it any fupport. 

According to the comitas obferved by the courts of one country 
to the laws of another, the whole law df that country, as it afK:£ted 
the particular cafe, muft be taken into coniideration. Thus, though^ 
4t had been the pra<5tice of this Court to ftiftain an Engliih aflign- 
ment as a good conveyance, yet if that deed was liable to any valid 
obje<5ion by the law of England, or had been fet afide by the judge- 
ment of a court, neither would it here receive anyfupport* And 
whenever a foreign deed was founded on as agreeable to the lex loci 
contraStuSf any defence and exception eftdblifhiTd by the law of that 
country muft alfo be received againft it. Dirlet-on, voce Procefs rM« 
. tra Srangers. 3tewaft*s Id^fl^Bankton, b. 1. 1. i. ^ 78. Upon thefe 
principles the^Court decided in the cafe Fac. QoK 6th July 1750, 
Syme tmftee for Jackfoli's oreditorft:caff<r^^Thomfon. mde aifo Bur- 
row Reports, 13th Nov. i7^» Rob^xfoa csM/ra-BlaiKl. 

. A9 tliatruft>-d«ed thsiSKire could '4>e of no ayail ia Jmerica as to 
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efFeifts in that country, it was clear, that as the trilftees could have 
no legal right to poflefs themfclves of Dunlop's effefts, they couH 
have as • little to maintain that pofleiHon after the effeds had been 
legally attached by non-acceding creditors. And as, by the fame 
rule, and according to the ftatute 1696, the truftees could acquire no 
legal title to poflefs the cfFeds in this country, they were therefore, 
when competing with non* acceding creditors, to be confidered in no 
other light than as extraneous perfons, into whofe hands the bankrupt 
: had committed a part of his efFeds, and who were under an obliga- 
tion to make them forthcomings to thofe creditors who hati firft af- 
fetSled them by legal diligence. 

2dv, The plea of retention maintained by the truftees had no legal 
foundation. Tor in what way was the pofleflion, the ground 6f that 
plea, obtained ? It was not pretended that the truftees had taken any 
fteps towards attaching Dunlop's efFeds, or transferring the property 
to themfelves by legal execution in ^>^/;7i/:ij' on the contrary, the 
only pofleflion they had obtained was in confequence of and under 
the authority of the truft»-right; and as that deed fell under the ad 
1696, and Was thereby Tendered null and void, i|: followed as anecef- 
fary confequence, that every thing that had proceeded thereon fell, 
in like manner, to be fet afide of rendered of no avail. If this plea 
of retention was liftened to, there would be an end to the enadment 
of the ftatute. An afllgnment might he granted to a favourite, who 
would then plead retention ; but the Court had uniformly repro- 
bated that idea, and had always obliged the favourite creditor to 
make the whole forthcoming without being allowed to retain any 
thing for his own debt. Fountain. 2d Decl 1704, Mann contra Kt\d. 
-19th Juiy 1728, Smith contra Taylor. 27th Jan. 1715, FQrbes of 
fiallogy, 

^tio. It was a miftake to fay that the truftees had- created the ef- 
feds in queftion, and that they were on that account intitled to a 
preference. Thefe eflfeds* were admitted to be part of Dunlop*s funds 
recovered in Virginias they were not created 'by the tru ft- right, for 
they exifted before the trull-right had a being ; and they did not de- 
pend upon that deed, as the fund would not have been reduced one 
farthing though that deed had never exifted. If the truftees had 
not interfered, the purfuers might have attached thefe effeds in Vir- 
ginia by the proper writs of execution; but as, inftead of allowing 
that courfe to be followed, they had brought the funds to this country, 
which was all they had done, the neceflary confequence mu ft be 
to render them attachable by ih^\2L^oi Scotland inftead of that of 
Virginia. 

Pleaded for the defenders : 

Although they were not now to controvert the general queftion 
refpeding truft-rights^ as determined by recent decifions, they not- 
withftanding denied the. propofition maintained by the purfuers, that 
truftrdifpofition^ by a bankrupt, in favour of his creditors, were null, 
void, or unlawful deeds. It had indeed been found that they were 
liable to exception at the inftance of creditors competing upon dili- 
gence j but it had never been doubted that they were deeds of a fair 

.nature. 
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nattire, upon which adlon^would be'fuflained in courts of law, and 
which would afFord a legal title to truftees to purfue for and appre- 
hend the effeds of a hankrupt. This was all the defenders had oc« 
caiion to a(k in the prefent cafe ; and taking the propofition for 
granted, they maintained their right to the effeds in quellion upon 
the following grounds. 

imo, It was a: general principle 6f law, that in judgine; of the ef- 
feds of foreign deeds^ there was no inconfiftency betwixt fhewing 
a comitas to a foreign deed, fo far as concerned the /elemnia and for- 
malities ^of execution, and yet paying no regard to what would have 
been the legal effeds of that deed in the country where it was exe- 
cuted. Taking this diflindion into confideration, it was unqueftion- 
able that this truft-deed, even according to the law of Scotland, was 
* in point of form, unexceptionable;. and that it couM not fail to be re- 
ceived as an efFedual conveyance in /^ir^imV?. So far as to the tomitas 
parties were at dne; and the oiily point where they differed wasu, 
when it was nlaintained that the fame comitas W2ts tt> fu^ain the 
exceptions competent againft the deed by the law of Scotland. This 
was the radical propofition ; and upon the eftablifhed principle of law, 
that efFeds naiift be difpofed of according to the lawt)f the country 
where they were locally placed, it followed, that if the prefent quef- 
tion -had occurred betwixt the parries in Virginia, no regard could 
have been paid to the enadments of the ftatute 16^, but the com- 
petition would have been determined according to the law of that 
country. 

The prohibitions of the ftatute 1696 were altogether the enadment 
of the Scots legiflature ; they could not operate extra territoriam 
Jiatu£ntisj and could therefore have no cfFed in regulating the diftri- 
bution of American funds. Thefe efFeds had been recovered by the 
truftees under a right which muft have been acknowledged by the 
laws of Virginia: and hence it was contradidory and abfurd to fay 
that thefe effeds, when brought into this country, in confequence of 
thefe foreign proceedings, could be fubjeded to the enadments of the 
Scots legiflature, which had no hold over them, either at the time of 
tlic bankruptcy, the execution of the truft, or at the period when they 
were recovered. Did. v. i. p. 317. Stair, 28th June 1666, Macmor- 
land contra Melvine. Did. v. u p. 321. Fountain. 27th Jan. 1710^ 
Savage contra ' CvdiXg. 12th July 1739, Kinloch ^6?»rr^ Fullerton. 
2 2d June 1708, Gray contra Earl of Selkirk. Hadding. ift Feb. 161 1, 
Purves contra Chifholm. 19th Jan. 1665, Sh^iVi contra Lewis. As 
to the cafe, Fac. Col. 12th July 1758, Jackfon's truftees contra Thom- 
fon, it was a collufive and clandeftine tranfadion betwixt the bank- 
rupt and a favourite creditor, and was liable to redudion upon fraud 
at common law. 

2doj It was an undifputed fad that the purfuers had done no dili- 
geiice in Virginia j and it was equally certain that the diligence now 
founded on had been ufed only in confequence of the efFeds having 
been brought to this country by the truftees under the truft-right. 
Now as it could not be faid that there was any other objedion to the 
truft, but that it deprived creditors of their legal right of ufing dili- 
gence, it was inipoinble to apply that objedion in the prefent in- 
ftance, when the opportunity of ufing the diligence 4ipon which the 
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competitioo wAs malntakied was the very tmft-right the purfbers noxr 
reprobated. This was an mvincibk objedtoo to the diligence th€ 
purfuers founded on *, and eiiamples had occurred, where the right of 
creditors to ufe diligence had, when pufhed too far, and adverfe to 
juAice, been controlled by the Court. 

^tio, By the truft-conveyance, the truftecs were invefted with a 
right not only fua truftees but z^^editors j io that they were intitled 
to 3i£t either in the one capacity or the other. Whenever therefore 
they had reco^red their debtor's effects in virtue of a legal and valid 
title of po0eilion, they were intided as creditors to retain thofe ef- 
fects for payment of their debts* in a competition at all events with 
other creditors, neither more juft nor more onerous, attempting to 
wreft them out of their hands. If they had made a dividend in u4me^ 
rica of the funds recovered there^ their right of nttntion could not 
have been challenged ; and it did not occur that the principle could 
be altered, when the ef&ds, inilead of being brought home by the 
refpei^ive creditorsas their own« were bropght home ui cumulo by the 
truflees. 

The Judges were all of opimost that the enadments of the ftature 
1696 could have no regard paid to them in a foreign country : That 
the truft-difpofition was therefore effe&ual in Firginiay and was a fuf-- 
ficient legal titie for the truftees to apprehend the pofTenion of the 
funds ^ and as they had thus got pofiefEon upon a fair and legal title, 
they were authorifed to hold them in property for payment of their 
own debtSi or for the purpofes of the truft. The Court was much 
moved by the favourable circumilances in ^he fituation and condud 
of the truflees, and by the ungracious nature of the purfuers dili- 
gence. 

The following judgment was ^pronounced : '^ Having advifed the 
memoriak for the parties, and- whole prooedure^ prefer the truftees 
'^ of James Dunlop, and remit accordingly • 


4€ 


liord Ordinaiy, Jiueiadeth 


'For the fwcCwsn^ LocUmft JUaepumt BUr, 

Tor tbcDdEendciiv jt4v»*Momtgmmy, Soi^Jhmdai, BT^hi. 
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No.xxxvin. . . 

Auglljl I. lyyo, 

WILLIAM ROBERTSON Shipmafter in Leith, Purfuer; 


CONTRA 


JANET ROBERTSON and HUSBAND, Defenders. 

^feoATiVE Prescription;— ^« <7i?7War/*/w» A««» j j 

fubjeas. but no infeftnent takrn/foZ^ re^^^^^ Tf 'r ^^«^ 

poffeffion fnaintaLd only upon oni ZA/^^^ ^"d 

■ by /A. negative prcfc/iptL. ' ^ tbc other Jound to be cut off 

•'pHOMAS ROBERTSON, the DurfiiPr*« «^^^r v , 
A Robert and Thomas. Robert warcreC^^,'.'' 5l^^« '*°"^' 
ferent f.ms ; and in fecurity therroHn che ^/th a-/'^*'"' 1°^'^' 
tamed an heritable bond over his fubieS. Jn f'^^A^j' ^699. he ob- 
1709 an adjudication wa. obtained forthiH^kTK "^ ^T^^*' I" 
bert^s behoof over his father's fubjeds inLtt' n5 ? ''■"^""^°^'^°- 
the truftee. on 27th Odober lyorconveveH ^ ^'^>c»^ 

ofthe adjudication was allowed toVp°^^^^^^ ^^^ ^^g«» 

into the perfon of the purfuer Robert Vhr^-^'^ "8^' ^^^'«ff come 

he, in 1754. brought an adionof nLTjs ^d A^^Kl ^"'^ ""** ^^''^ 

of^Edinbnrgh again« the -a^ralld ^^^^ ^^^fe tb^'S^ 

to the fubjeds on the foHoS ' Lnd^ /''"' ^^o claimed right 
bertfonhad, in his fon ThoS cont^S i" '^i 7 old Thomas Ro- 
him and the heirs t>f his mar iag^X^^^ conveyed to 

1746 Janet, the child of the marriage acauii^H '" ^^^''^f 5 ^"d in 
ance in the contradby difpofition fSm^'^.thef ' to the convey. 

After fome procedure before the Sheriff rhf^^ 
and, at the fame time. Tanet Roberrfnn f'i f caufe^was advocated? 
duaion of the purfuerVSSnn ? f ^"^.""^ ^'"^^^g^' » xl 
in Inverelk: and in or^r to ftre^^^^ related to the fubjeft 

took-infeWntofthelrbjeau;^^^^^^^^^ 
riage contrad. So that, uoon the f^?! J ? l^^f ° *° ^^ ™«r. 

twixt the parties refolved im^a «>ml?r£n^^ '^" *J"*=«^°» be- 
led in .709, the legal of which wT^ andT^ofte^' ^"''^^^•- 
ance of the fame fubjed ini7i7 bv nW t-u P°?«"«* convey, 

fon's contrad of mariiL thi L»f^ / ^u-T*" ^«^"^^on in hi 
Robertfon and huCI ^ * '^^' °^ ^^'""^ was^^lled in Janet 

" writ, called for. in Vo far a. rT^eStSe f^fear'"" """ ^" 


D4 
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io6 DECISIONS OV THE No. XXXVm. 

In a reclaiming petition, the purfuer pleaded : 

imOf The defenders plea^ that the adjudication was cut off by the 
jiejfative prefcription, the fame having been led in the year 1709, and 
no fteps taken for following it. out till 1754, was not fandioned by 
the circumftances that had occurred. It was not denied that, in vir- 
tue of the adjudication, the purfuer^s father had entered into pofef- 
fion of the fubjedts in Leith, had continued that poflefllon till his 
death^ and that the purfuer had fince poflefTed them on the fame 
title. Such being the fa<Sl, as the pofleflion of any part took off 
the prefumption of derelidion, it neceflarily had the legal effedl of 
interrupting prefcription quoad the whole ; in the fame manner as 
payment of the leaft fradion of annualrenc within the 40 years pre- 
ferved the whold* of a debt ; or as a partial payment made by one of 
^wo or more co-obligaAts prevented the negative prefcription from 
running in favour of the reft. Stair, 22d June 1671, Lord Balmerino 
contra Hamilton. 

2dOj There were no termini bnbiles to eftablifli the propofition that 
the defenders had acquired the fubjeds by the pofitive prefcription. 
In order to make out the prefcriptive title and period, it was necef- 
fary to found upon old Thomas Robertfon*s infeftment and pofleflion, 
to which unfurmountable objedions lay. For though a purchafer 
and Angular fucceflbr were intitled to found upon the pofl!efli6n of 
their author, and conned it with their own, yet when there was a 
competition of rights flowing from the fame author, the cafe was 
diflferent. That was the cafe here ; the right of Thomas the common 
author was admitted and founded on by both parties j and as the 
only queftion was with regard to the validity or preference of two 
feparate rights derived from him, it was clear that his poflTefllon mufi: 
be thrown out of the queftion, and that prefcription couM only be 
held to run from the time that poffeflion had been attained upon the 
feparate right, in fupport of which prefcription was pleaded. Poflef- 
lion for 40 years, upon abfolute titles of property, was fufilcient to 
work off the fetters of an entail; but one founding on this plea 
would not be allowed to go back to hrs authors before the entail, and, 
in order to make out the 40 years, conned their poflTeflion with his 
own. 

3/1V, The objedion that the purfuer had been in mora in following out 
the adjudication in 1709, fo that the competing right fliould be pre- 
ferred, was unfounded. There was no fuch mora as could exclude 
that right from' the preference to which it would otherwife in law 
have been intitled. Soon after the adjudication, the purfuer's father 
took poflieflion of the fubjed in Leith ; which was enough to exclude 
the idea of being in mora, or to having derelinquiftied the right, it 
being an eftabliflied principle, that the only mora to which fuch tfftGt 
could bQ given muft be total. The adjudication led had the efied of 
rendering the fubjed litigious ; and though a ynora might have there- 
after intervened, yet the eflfed of the adion of mails and duties in 
1754 was to purge that mora, and to reftore the fubjed to its original 
charader of litigiofity. The fubfequent ad of the defenders ia 
taking infeftment in 1768 could have no eflfed where the purfuer'g 
prior right could not authorife them to found upon the fuppofed 

mora 
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mora tliat had occurred; and according to the maicitn pendente lite 
nihil innovandum^ that infeftment taken after the fubjedl wa? rendered 
litigious^ could not avail togive the defenders claiming under it any 
^preference* 

' I'be^ defenders anfwered : 

imo^ The negative prefcription unqueftionably applied to the pre- 
"(ent queftion. The adjudication was led in 1709; no claim was 
made on the fubjed till the 1754, a period of upwards of 40 years : 
fo that the benefit of this perfonal right, quoad xht tenement in Invereflc, 
^as by that rule t)f law cut off. The piirfuer's argument as to hi^ 
partial poflclfion could have no effed j the fubjed in Leith and thofe 
in Inverefk were feparate and diftindt ; and though the pofleilion of 
one of the fubjeds might fave the debt from prefcription, it never 
could fave the adjudication from being loll as to fubjeds of which no 
pofTeffion had in confequence thereof been afliimed. The falacy of 
the purfuer's argument lay in fuppofing that the adjudication of the 
feveral parcels converted them into one individual /ubje£i j but as no- 
fuch union was thereby created, the pofTeffion of one of the fubjeds 
contained in the adjudication could not fave that right from being 
prefcribed as to the othen The juftice of the judgment in the cafe 
of Balmerino was much doubted of by Er/kme, b. 2^ t. 6. § j. and 
had befides no fimilarity to the prefent; a* right of annualrent being 
a burden or fervitude, and confequently indiviftbUj whilft an adjudi- 
cation was acknowledged to be a legal difpofition or fale under re- 
verfion. 

In the prefent cafe, alfo, no infeftment had followed on the adjudi- 
cation, which had remained a latent perfonal right ; fo that if, after 
what had followed, the defenders were to be turned out^, the fccurity 
of the records and of property would be much unhinged, 

2do^ The defenders had acquired right to the fubjed by the pofi- 
•tive prefcription. Old Thomas Robertfon was himfdf infeft in the 
fubjeds ; and as he, the defender's father, and herfelf, had poflcfled 
the lands upon charter and feifin for 40 years without any interrup- 
tion, they were precifely in terms of the ftatute 1617. The objec- 
tion, that, for the greateft part of the time, the defender and her 
father had not a feifin in their own perfons, was of no confequence : 
•the law had not faid that the perfons pleading prefcription muft pro- 
duce a feifin in their own perfons, but that they be able to ihew a 
charter of the lands granted to them or their predeceflors. When 
the warrant was produced, there was no occafion to (hew a renewal 
of the inveftitures in the perfons of the after pofleflTors; fo that 
though the infeftment in 1768 was laid afide, the defenders were 
neverthelefs intitled to the benefit of the pofitive prefcription. 

3/16?, Though the purfuer*s adjudication had not been cut off by 
the negative, nor the defenders right eftabliftied by the pofitive pre- 
fcription, yet they ought to be preferred, having a complete right 
granted after the adjudger was in mora^ and when, confequently, his 
adjudication could be no bar to third parties from acquiring a right 
to the fiibjeds from the debtor. The purfuer^s argument upon the 
inherent litigiofity of the fubjeds, in confequence of the adjudica- 
tion. 


16$ 
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tion, was iiDfounded: If the adjudger did not proceed in due time 

^to complete his right, fo that it might be eflablifhed and known, the 
"litigiofity of consequence flew off. Thw^ could only be done by 

•taking infeftmcnt, which, entering the record, certified creditors 

!«nd purchafers. A procefs of mails and duties was not equivalent^ 
and far lefs could the poffeflion of one tenement have the effedt to 

:keep up the litigiofity, and preferve the adjudication in force as to 
another, which the adjudger did not poilefs^ but the debtor himfelf- 
' This dodrine was eftabliflied by repeated decifions, Fac Col- a6th 
July 1 7641 Duchefs of Douglas contra Scott. Lajlly^ As to the in- 
feftment in 1768, the principle of law pendente lite nihilin novandum^ 
applied not to the prefent cafe, where that infeftment had been taken 

» upon a warrant in the defenders favour, exifting long before any pro- 

' cefs had been thought o£ 

In giving judgment, their Lordfliips were of opinion that there 
-was a manifeft <iiilin(^on betwixt an annualrent right and an adju- 
dication, which was a fale or right of property under reverfion ; and 
th^t thcrefore-the partial pofleflion could not apply to prote<5t the 
whole right originally in the adjudication. Their Lordfliips were 
. alfo clear, that as no infeftment had followed upon this adjudication, 
lit was cut off by the negative prefcription, to which all per/onal rights 
of property were liable; and -hence, that it was unneceffary to de- 
cide if the defenders right .to the fubjeds was eftabliflied by the pofi^ 
tive prefcription) as to whicli great doubts were entertained. 




They therefore adhered to the Lord Ordinary's judgment. 


Lord Ordinaiy, Sion^U. 
.Clctkf PringU. 


For William Robertfon, BLnr, 
!!For Janet Robertfoo, Maciattrm. 
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No. XXXIX. Augttft 2. 1770, 

THOMAS YOUNG and WILLIAM DENHOLME, Purfucrs -, 

, CONTRA 

DAVID GLEN Writer in Dumfries, Defender. 

Writ. — The depofttion of an inftpumentary witnefs^ who deponed nbn me- 
mini as to bis knowing the granter^ and having feen herfabfcribey notfuf' 
ficientf in terms of tbejiatute 168 1, c. 5. /o %ioid the deed, 

THE Purfuers, as executors to Ann Dalzell, brought a challenge 
of a bottd granted by her in favour of David Glen and his 
daughter, as not being probative in terms of the a<a 1681, c. 5. which 
declares, ** That no witnefs ihall fubfcribe to any party's fubfcrip-' 
**- tion, unlefs be then know-that party ^ and Jaw him fubfcribe j or &w bim 
" give warrant, &cV* 

The inftrumentary witnefles being examined, one of them deponed 
pofitively as to his having fubfcribed the deed; but the other, 
though he acknowledged the fubfcription to be his, deponed, *' That 
** he cannot remember any thing about her (Ann Dalzell) having 
" -fubfcribed; nor does he remember to have feen the other witnefs 
** fubfcribe, or any thing about the affair ; nor does he remember 
'* ever to have feen Ann Dalzell, and never did know her : That he 
*' does not remember even to have been in Ann Dalzell's houfe; and 
•* if ever he was there, he has forgot it: That- he did not know 
** till lately where fhe lived." 

In fupport of their objedion, the purfuers referred to the following 
idecifions. Home, Nov. 1682, Stevenfonco/7fri» Stevenfon. Fountain, 
12th Feb. 1684, Blair ^oa/rtf Pedie. Nov. 1698, Campbell contra 
Robertfon. 

The defender maintained. That the depofition of the witnefs 
amounted only to a non memini, which was not fufficient to reprobate 
a deed ; that this might very well be the cafe, as it was fix years 
lince the bond had been granted. Did. v. 2. p. 540. Forbes, 2.3d Nov. 
1708, Syrae contra Donaldfon. 

« 

The Lord Ordinary had found, " That no good exception in law 
^* arifes from the proof againft the validity of the deed," And at ad- 
vifing a petitioaand anfwers, it was obferved upon the Bench, That if 
the deed had been recently challenged, and the witnefFes were pofitive 
in their depofition as to their not knowing the party, the deed would 
be null, &c.; but if it was at adiftance of time, and that the depo- 
iition amounted to a nonmeminiy which was the prefent cafe, it would- 
be extremely dangerous, on thefe, grounds, to cut it down. 

The Lords accordingly adhered* Aug. a. 

1770. 

' Lord Ordinary, Auchenlcd. For Young and. Dcnholmc, CrqfiU. 

Ckrk, Kirlpatrki. For Glen, MvOmrm. 
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'No. XL. . ^u^u/i 3. 1773. 

JEAN COALSTON, Purfucr ; 

CONTRA 

ARCHIBALD STEWART Merchant in Quecnsfcrry, Defender. 


YokziGi^i^^^EJfeSl ofjbe Lord Chancellor^ s certificate ^pon an Englip com^ 
milJion of bankruptcy in Scotland. 

* 

^EORGE STEWART, the defender's brother, was engaged in 

^^ trade in London from the year 1736 to the year 1749; when, 
having become bankrupt, a commiflion was awarded, and a certifi- 

» cate, under that commiflion, allowed by the Lord Chancellor on the 

27th June 1750. George after this went to India, where he realized 

fome funds, iind died in the year 1758, having, by a teflament, be- 

1^ queathed his whole eftate to Archibald Stewart his brother, nomi- 

.* nating Andrew Ramfay his adminiftrator. 

'^ Ramfay adminiftered accordingly, and remitted the furplus of 

Stewart's funds to his own agent in London ; who gave notice In the 
public papers, that all who had claims againft George Stewart might 
appear and produce their grounds of^debt. Several did appear and 
demanded payment; but thofe who were creditors prior to the com- 
miflion of bankruptcy were allowed nothing, having admitted they 
were' difcharged by the certificate : and every thing being fettled, 
Ramfay remitted the balance of the funds to Archibald the tefta tor's 
brother. 

Several years after a demand was made upon the defender by Jean 
Coalfton, fifter and executrix of Peter Coalfl:on ; who, as the foun- 

»dation of her claim, produced a promiflbry note, dated nth May 
1749, by George Stewart to Peter Coalflon for L. 23, 6s.; and of 
39ehich^ as marked on the back, it was admitted that L. 13 bad been 
paid. In« an adion raifed upon this document, th^ defender pled 
in defence the certificate by the Lord Chancellor as a difcharge of 
that note and of all prior debts. As neither of the parties could 
afccrtain whether Peter Coalfton had acceded to the commiflion of 
bankruptcy and received his dividends, though as Coalfton was fettled 
in London at the time of thefe proceedings, it was probable that he 
had, the qucftion came to be argued nierely upon the effeft of an 
Englifli certificate as to the debt of a creditor claiming in Scotland. 

The Lord Ordinary having decerned againft the defender for pay- 
ment of the balance of the note, the queftion was argued in a re- 
claiming petition and anfwers^ and thereafter in memorials, on the 

abftra£t points— When it was 

Tl^aded 
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Pkaded for Archibald Sttwart the defender : 

ft 

imoj Though, according to the fbridnefs of municipal law, no obli- 
gation had force extra territorium^ yet, by the univerfal con(ent of 
^nations, the lex loci contractus was held to regulate as well the confti- 
tution as extindlion of perfonal rights. It could not be denied that 
a contrad, executed according to the fblemnities of the place, was 
a good and valid contract ; and it was a neceflary confequence, ac* 
cording to the principles of thejW gentium^ that adion thereon fbould 
be fudained, in whatever part of the world it might come to be con- 
fidered. 

This principle admitted of farther illuftration ; and it bad been 
always held, that the lex loci fixed the rule as to the feveral incidents 
of the conjlitutionj endurance^ tranfmijjion^ and extinSiofij of the obliga- 
tion. Upon that principle accordingly had it been found, that fo- 
reign deeds^ agreeable to the laws of their country, were fufficient 
to produce adlion here. Did. vol. i. p. 317. v. Foreign. It had alfo 
been found, that debts contraded in England, when fued for in Scot- 
land, muft, quoa4 their endurance^ be governed by the Englifh ftatutes 
of limitations. As totranfmijjion alfo, both legal and voluntary af- 
iignees had, even without intimation^ been preferred to arrefting cre- 
ditors ; becaufe fucluwas the law of England where their debts had 
been contraded: and in a variety of cafes, particularly in that of 
Fac. Col. 5th March 1767, Aflignces of Thomfon and Tabor contra 
Forreft and Sinclair, the afEgnees, under a commiillon of bank- 
ruptcy, bad, in virtue of the title conferred on them by the laws of 
England, been allowed to compete with creditors in this country, 
though they had no aflignation whatever from the bankrupt himfelf. 
The fame rule held as to the extinSlion of rights. The ftatute of li- 
mitations had been held a good defence agaitifl payment when de- 
manded from the debtor in Scotland ; for as the obligation was once 
extingurflied lege loci, it could not thereafter be revived and made 
a ground of adion in a different jurifdidion. Did. voce Foreign^ 
-28th June 1666, Macmorland. 

2do^ Thefe principles were completely fandioned by pradice. A 
certificate in a commiffion of bankruptcy was, by the law of Eng- 
land, a res judicata againft all the creditors whatever; and was there- 
fore a fufficient plea to urge as to the extindion of the debt where- 
ever it might be demanded. This was not a recent point, but had 
been determined, Edgar, 30th June 1724, Sir James Rochead r^»/r^ 
Scott. Falconer, 20th June 1746, Marflial contra Yeaman. Kilker- 
ran, 4th Nov. 1746, Chriftie contra Straiton. Fac. Col. ift July 1762, 
Creditors of Galbreath ro/zfr^ Galbreath ; and on an appeal to the 
Houfe of Lords, a6thFeb. 1765, Cathcart contra Blackwood. 

Pleaded for Coaljlon the purfuer : 

\mOj Foreign ftatutes had no coercive authority ettra territorium ; 
and though a foreigner, who fubmitted himfelf to the terms of a 
ilatute, would thereby be deemed bound, and the exceptio rei judicata 
be everywhere available againft him, yet a ftatutory exception^ fuch 
as was DOW pleaded, was, from its nature, necefTarily confined to a 

certain 
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certain territory, and could never be pleaded beyond the'Ilmlts^of 
that country where the ftatute was in force. A ftatutory exception 
was very different from ih^ exceptio ret judicata : no exception in this * 
country could arife from any ftatute that was not either Britijb or 
Scottip; and though the ftatute of bankruptcy and certificate thereby 
authorized, was fufficient in England to bar adion upon the note pur- 
fued for, yet in Scotland it could have no force ; and as the note Y?as 
unexceptionable evidence of the ^thi jure gentium, adion muft be fuf- ' 

tained. 

Though, according to the defender's, argument, the Chancellor's 
certificate was held to be a res judicata, and equivalent to a judgment 
obtained, it would not, in the prefent inftance, avail. A judgment 
reverfed in one country had no authoritative force in another; it 
was only rx comitate that it was regarded at all : and though a pre- 
fumption no doubt arofe in favour of a foreign decree^ that it was 
juft and proper, accefs was ftill allowed to fhew the reverfe. As in 
no fliape, therefore, an Englifh decree was in this country endowed 
with the forcp of a res judicata, nor could the exception reijudicat^^ 
arife upon it, far lefs could this exception be pleaded on the Chan- 
cellor's certificate ; which could be confidered as a ftatutory excep- 
tion good in England only, and which could not affed the fubjeds 
of any other country whatever. Didt. v. i. p^ 323. 3d Dec, 1713, 
Coddart contra Swinton. Home, apth Dec. 1720, Edwards contra 
Prefcott. Did. V. i. p. 319. i2rh July 1739, Kinloch contra FuUenov). 
2d0y A debt, cut off in England by the ftatute of limitations, was 
not extinguished by the law of nations ; and hence fuch a debt might 
accordingly be made effedual in Scotland. The only operation and 
effed of that ftatute, quoad a debt purfued for in Scotland, was to 
' afford a prefumption of payment; which could be defeated by con- 
trary prefumptions, and by evidence, fliewing, from circumftances, 
that payment could not be prefumcd. Did. v. 1. p. 323, 9th Feb. 
1738, Rutherford contra Campbell, Did. v. 3. p. 220, 7th July 1755, 
Truftees of Renton contra Baillie. If the ftatute of limitations there- 
fore was not underftood to be a real difcharge of the debt, upon what 
con,fideration of law could the ftatute of bankruptcy have greater 
force, and be deemed a virtual difcharge of a debt confefledly juft 
and uncxtinguiftied, by any method of payment known or acknow- 
ledged in the law of nations ? The decifion Rochead contra Scott was 
a fpecial cafe ; the debt purfued for was fecured by an Englifli bond ; 
and the judgment accordingly went upon this ipecialty, that the 
bond, being in that form, and granted in England, fell to be regulated 
by the laws of that country. 

Their Lordfliips were a good deal divided ; feveral of them think- 
ing that the ftatutes of bankruptcy in England could have no efFec9: 
extra territorium : the majority, however, being of opinion that the 
Chancellor's certificate was a complete difcharge everywhere, it 
Aug. 3. ^as found, ^* That, by the pi:oceedings upon the ftatute of bank- 
»77o- u i^ptcy, the.purfuer is barred from carrying on this adion.** 

Coalfton.gave in a reclaiming petition, which was followed with 
anfwers. But before thefe came to be advifed, and when hearing 

counfel upon the queftion, their Lordftiips took up a fufpioioa as to 

the 
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the note, which was pafted upon a flip of paper ; and havuig ordered 
it tt) be foaked in warm water and taken ofF, it appeared that two 
partial payments of L. 14 and L. 8, which came to within a trifle of 
the amount, had been made. Without therefore giving another 
judgment upon the general point, the Lords aflbilzied the defender 
fmpliciter^ and remitted to the Lord Ordinary to inquire into this i°l^f* 
; grofs fraud. 

• Lord Ordinary, jIuehenM, For Coalfton, Buchan Hepburn^ J. Grant* 

- Clerk, Ksrifatrici. For Stewart, D. Dairyn^U. 
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*'^.o^. XLL- * ^tigujl 7. r77o. 

GEORGE SINCLAIR of Ulbfter; Purfuer, 

CONTRA 

"^ DAVID MURRAY of Camehlll, Defender. 

• SAXMON-yi8*HiNG.^-.l,//!i«V^^ interpretation, given to a grant • of 'fahnan-' 

/fijhing^ 

THE Eirl of Breadalbane in 1694. obtained a charter of the earl- 
dom of Caithnefs, comprehending the lands oiTburfo and Ormfyy 
and falmon-fiftiing on the water ofThurfo — the lands of Murkies^ 
IL^a and WeA St angergillf Tain f SLudDannet J and fifhings thereto be- 
longing; \^hich lands lie along ahd nearly furround the bay of 
Murkle and Dunnet. 

Thefe lands and fifliinj^s were, at different periods, fued out to vaf- 

fals; in particular, the Earl of Breadalbane, in 1706, feued to Sir 

' George Sinclair, Ulbfter's predeceflbr, certain lands, *' together with 

the falmon-fifliing and trout-fiftiing upon the water of Tburjby from 

the- tops and fountains of all dreams, &c. on the faid water, to 

" the utmoft extent of the fame, where it runs into the fea at the 

^* town of Thurfo on both fides thereof, to the mouth of the fame; 

" and from thence alongft the coaft of Thurfo-eaftj as far as the faid 

Lofd Glenorchie or his forefaids their property extends on the 

" faid coaft; arid from the mouth of the faid water on the north 

" fide thereof to the fea, as faid 4s; ahd from thence and up to the 

** land? and in the town ©rTburfo, conform to ufe and wont, with 

** full power, &c." 

In the year 1717, the Earl of Breadalbane conveyed, by a feu- 
contraJft, the lands of W^-*y/^/af^^r^/7/ to Sinclair of Durren, '•' toge- 
ther with the fifhings, &c. as the fame is, and has been poflefled by 
the^prefent and former pofleflbrs thereof, and conform to ufe and 
' ** wont." Thefe lands, j&c. were vefled by progrefs in Murray of 
Caftlehill; who having fifhed for falmon in the bay of Murkle or 

E f Dunnet, 
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Dunnet, oppbfite to his faid lands, was challenged by Ulbfter, who 
brought an adion agaihft him of moleftation and damages. 

Such being the ftate of the titles of both parties, 

' Ulbjler tbd purfuer pleaded : 

imOj That, in* the right of the Earl of Breadalbane, he could 

' exclude the defender from ufing any right not fpecially difponed 

^ to him ; and, in particular, could confine him to the right of fifhing 

in terms of his feu-grant in 1717, which was clearly fo worded as 

• to guard againft the right he now exercifed. 2do^ That by the feu- 
^ right of the falmon-lifhing of Thurfo, and alongft the coaft as far 

as the Earl of Breadalbane's property extended, granted to Sir 
^ George Sinclair in 1706, prior to the difpofition to Sinclair of Dur- 

• reain 1717, he had a preferable right to the fifhing in any part of 

• this bay opp6fite to the lands which then belpnged to the Earl, 

• of which Weft-Stangergill formed a .part ^ more efpecially as he had 
f been in pofleflion of this fifliing ever fince the grant j which was of 

itfelf fufEcient to conftitute a prefcriptive right. 3/iQ, That this new 
fifhing fet up by the defender was detrimental to his falmon-fifhing in 
the river of Thurfo, It could not be denied but that.moft of the 
» {klmon that came into this bay were running for the river of Thurfo; 
and no perfon without a fpecial grant could fet up a new fifhing to 
injure ordiminifh one already dflablifhed. 

I'be defender pleaded^ That asUlbfler had produced no proper title 
to a falmon-fifhing in the bay of Dunnet to the extent he claimed, 
ie had no right to challenge or interfere with the fifhing he exer- 
cifed oppofite his own lands of Stangergill. The only title the pur- 
fuer could found on was the feu-charterin 1706 ; which being a grant 
from a fubjeft fuperior, could convey no right to a falmon-fifhing 
which. was /«?^r^^^/i//^«.- and however efFedual it might have been as 
-a title of prefcription, the fadt was, that neither the purfuer nor his 
predeceflbrs had ©¥er poflefTed a falmon-fifhing in any other place 
than ftridly in the river of.Thurfb. 

Though that deed had been an effedual title, the jufl conflrudion 

^f the, grant would not permit the right to be extended to that part 

*of t4ie bay which was oppofite the defender's lands. At the time of 

the grant, the Earl of^ Breadalbane wa« in pofTeffion of the lands of 

Thurfo-eaft.; and though he was alfo in pofTeffion of the defender's 

lands of Sian^erj^illf he had then no right to the eflates of Murk le arid 

Clairdon^ which lay along the coafl of the bajjinterjeded betwixt the 

lands of Thurfo-eafl and Stangergill. According, therefore, to the 

true interpretation of the. grant, a right of fifhing was conveyed, 

fo far only as the lands*of nOiurfo-^weft extended from the mouth of 

the water eaft ward, which did not comprehend the defender's lands. 

So confciou« was thC' purfuer vof his defedive title, that he had 
-prefented a petition to the Lords of the Treafury, praying for a grant 
". ki his favour " of the falmon-fifhing in Dunnet bay, from Hol- 
'* bourn head along the bay to Dunnet head :'* and though the in- 
tention of this application was to obtain a grant qf the fifhing the 
defender exercifed oppofite to his own lands, the encroachment was 

.£b 
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fo obvious, that the Barons of Exchequer had reported, that the new 
grant (hould be limited to that part of the bay which was contiguous 
to. or fronted the petitioner's own lands. 

r 

The Lord Ordinary found. " That the purfuer has not inftrujaed Aug. 7. 
" any right to the falmon-fifliings oppofite to the defender's lands ;" 1770. 
.and upon advifing a petition and anfwers, the Court adhered. 

Lord Ordinary, GarJeu/tome. For Sinclair^ CroJUe. 

Clerk Por Murray, Locibart» 
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THE PRESBYTERY of Paiilie, Purfuers 5 

» 

CONTRA 

DAVID ERSKINE, Efq; Patron of the Parifli of Erfkine, Defender. 

r Patronage. — Jus devolutum if incurred ? 

THE miiwfter of Erfkine having died on the 2d January, the parifh 
was declared vacant by the Prefbytery of Paifley on the 15th 
of that month 1739. Lord Blantyre, the patron, being then in Italy, 
as foon as he was informed of the vacancy, granted a conveyance of 
his right to David Er&ine, in order to his granting a prefentation to 
Mr Walter Young. This difpofition was dated the 8th June; and in 
confcquence thereof, a prefentation in favour of Mr Young was 
granted by Mr Erfkine, dated the 30th June — offered to the Mode- 
rator of the Prefbytery on the 2d of July — refufed on account of 
that day's being a Sunday, but received by him the day following. 
•The acceptance by the prefentee was dated on the ifl, and the pre- 
fentation was then received by the Moderator of the Prefbytery on 
the 5th July. 

Some of the heritors having objededto the. prefentation, as not 
having been granted within the time limited by law, and that the 
right 71/rtf rf^v^/«^^ had accrued to the. Pre jflbyteryj. after fome proce- 
dure in the church courts, a declaratory adion was brought at the 
inftance of the Prefbytery, for haying the prefentation fet afide, and 
for having it found and declared that the right h^d Jure devoluto fallen 
to them. 

In fupport of this ^dHon, it was pleaded by the Prejbytery^ 

imo, It was abfolutely necefTary that the exercife -of the right of 

^patronage fhould be limited to a precife definite time; as otherwife 

churches mighty and very often would, be k6pt vacant for ever, or 

for 
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"- for a long period. This the law difapproved of; and therefore con- 
fined the exercife of the right to a period of fix months from the 
time the vacancy happened. According to. this rule, the patroi>'s 

• knowledge of the vacancy neither was nor could be the term from 
which that period was reckoned; as thereby the matter would be 
thrown entirely loofe, and the fettlement of churches made to depend 

- on a variety of accidental circumftances. 

By the canon law and the ftatute 1567, c. 7. the time that the pa- 
tron came to the knowledge of the vacancy was that which was re- 
garded; but as the inconveniency of that rule was foon felt, by the 
fubfequent ftatutes, no accidental prolongation of the fix months was 
admitted of. The ad 1690, c. 23. which gave the Preifbytery a /// j 

- devolutunij made no falvo as' to the period's running from the know- 

• ledge of the event; and the a<S 10. of Anne, c. 11. not only made 
no fueh exception, but fixed down a terminus a quo ; and therefore 

' in exprefs words declared, 'that if the patron of a church negledled 
to prefent a qualified minifler to fuch church as (hall happen to be 
vacant, ^^ for the Jpace of fix months after fuch vacancy pall happen^ the 
** right of prefentation ftiall accrue and belong for that time to the 

' ** prelbytery of the boun'ds where fuch is ; who are to prefent a qua- 
** lified perfon to that vacancy tanquam jure devolutoJ*^ 

The adl of the 5. Geo. I. c. 28. went entirely upon the fame plan, 
and made ^ other regulations for enforcing it. It made the accep- 
tance to be a part of the prefentation ; and enaded, that both fliolild 
be lodged within the faid time, that is, within fix months, the period 
fixed by the former ftatute. It made no exception de.verifimili notitia, 
or as to the time in which the vacancy .might come to the patron's 

: knowledge; but exprefsly declared, that unlefs the prefentation and 
acceptance were lodged within the faid time, they could make no 
interruption. Such was undoubtedly the intention of the law; and 
though Lord Bankton and Mr Erikine qualified thefe enadments, and 
gave them an interpretation agreeable to the ftatute 1567, their opi- 
nion could not be fet up in oppofition to the exprefs words of the 
legiflature. 

2do, As the law was unqucftlonable, it was only neceflary to fliew 
that the circumftances were fiich as were ftruck at by the enadment. 
The incumbent died on the 2d January 1769, and it was not till the 
3d of July thereafter- that the prefentation was lodged with the 
Moderator under form of inftrument; fo that the fix months was 
at any rate expired. The anfwer, that it had been ofiered to the 
Moderator on the 2d of the month would not avail ; that day was 
a Sunday, and the. law did not allow any aSius legitimus to be gone 
about on that day, even though a hardftiip might arife from the pro- 
hibition. Many inftances of this rule could be given, fuch as a fum- 
mons of interruption of prefcriptiop, or the proteft of bills. The of- 
fer, befides, in the prefent inft^nce upon theSunday was even too late ; 
for as the vacancy commenced on the 2d of January, the fix months, 
reckoning de momento in momentum^ were completed on the ift of July, 
fo that if both the 2d of January and 2d of July were to be taken 
into computation, the refult would be fix months and a day. 

^tioy The acceptance of the prefentation was clearly without the 
period. By the adt 5. Geo, !• c» ki, the lodging the letter of ac- 
ceptance 
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ceptance within the fix months was a co-reqnifite with tendering the 
prefentacion : that too mod jiiftly ; for if a period had not been 
fixed for the one as well as the other, fhe fettlement of churches 
might ftill in an arbitrary manner have been delayed. Now the 
acceptance was not lodged till the 5th of July.; and though it was 
faid to have been iigned on the ill of that month, yet, by the word 
accept^ the ftatute never could mean the bare fubfcription of the pre- 
fentee ; nor could the public notified acceptance he held as taking 
place till the letter was delivered. 

Pleaded for the Patron^ the Defender : 

imoy As it was the /intention of the law, by the reftri6ion upon 
the right of patronage, merely to guard againft the fault or neglcifl: 
of patrons, it never could be meant to litnit that right, when he was 
guilty of neither. A patron was not in fault till fuch time as he was 
made acquainted with the vacancy; and hence the prefcription 
againft him could not begin to run hut from that period. Such 
avowedly was the ancient law of this country. The canon law ob- 
ferved that rule ; and by the ftatute 1567, c. 7. the right oi devolution 
was exprefsly declared to have accrued only after fix months from 
' the time that the vacancy came to the patron's knowledge. The 
fame rule did not appear to be altered bv the fubfequent ftatutes, 
neither during epifcopacy, when the rv^to^ devolution fell to the bi- 
ihop, nor after it was abolifhed, when it fell to the prcfl)ytery : nor 
did it ever take place but when the patron negleded to prefent 
within fix months after the death might have come to his knowledge j 
of in cafe of deprivation, within fix months aft^r the fentence. 

By the ftatute 10. of Anne, c/ii, patronage was revived, and 
every thing reftored to the fame ftate as they were in before the adl 
1690. Though in that ftatute, therefore, the words, after the vacancy 
may have come to the patron s knowledge^ were not repeated, yet as the 
intention of the enadment was to reftore the right of prefentatiou 
entire, the mere omiflion could not be conftrued into a repeal of 
the former law. This dodrine was laid down by Lord Bankton, 
V. 2. p. 2^^ § 59.; by Mr Erfl^ine, b. 2. t. 1. § 9. ; and in the cafe 
Fac. Col. 2d March 1762, Pariflhi of Monkton, the claim of the 
prefljytery to prefent jure devoluto was, in circuniftances extremely 
fimilar to t^ie prefent, rejeded. 

zdo^ As the prefentatiou in Mr Young's favour was tendered to 
the Moderator of the preft)ytery on the 2d July, and as the 2d of 
January, the day the laft minifter died, could not be reckoned in the 
computation, the fix months, even according to the ftrideft interpre- 
tation, were not expired. The prefentatiou, on account of its being 
tendered upon a Sunday, was indeed rejufed^ which was wrong; for 
as the execution of hornings, intimation of fales, and other judicial 
matters, were allowed on that day by law, there was lefs reafon why 
a notification of this kind ftiould have been reje<!}ed. In many in- 
itunces, the execution of diligence, and other matters relating to 
civil rights, had been fuftained, though done upon a Sunday. Durie^ 
.24th Feb. 16 7» Earl of Cafilllis contra Macmartin. 26th June 1628, 
Lord Newark contra Maxwell. But whatever doubt might be enter- 

G g tained 
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tained as to the validrty of ads tf that nature, v^hen done apona 
Sunday, there could be none with regard to fuch an aft as the pre- 
fent, which was not only ah ad of neceflity to fave a juft right, but 
one refpeding the concerns of the church. The rejedion indeed 
made no difference; for, by the qffer^ the prefentation was out of 
the patron's hands, fo far as it depended on him } which fuf&cieutly 
difcharged his duty. 

^tio^ As to the acceptance by the prefentee, the ad .^. Geo. I. c. 28. 
by whichr that matter was regulated; mentioned no particular time 
within which it mufl be made* But although that ad had^ in ex- 
prefs words, prefcribed that the acceptance was to be^ made by the 
prefentee within fix months, to be reckoned from the death of the 
laft incumbent, the terms of the ftatute would, in the prefent infiance, 
have been ftridly complied with. The acceptance was dated the ift 
of July, within the fix months; and though it was not received by 
the moderator till the 5th, yet as the words of the ftatute faid nothing 
with regard to the acceptance- being lodged, but required only that 
the prefentee (hall accept^ or declare bis willingnefs to accept^ of the pre^ 
fentation within the faid time, every^requifite of the llatute was, by 
the declaration of the ift July, exprefsly fulfilled. 

In giving judgment, the Court was chiefly fwayed by the fads 
which occurred, viz. That the prefentation was lodged with the Mo- 
-derator, and accepted of by the prefentee, within the fix months pre- 
fcribed, even computing that period from the very day the vacancy 
happened by the death of the former incumbent : and that by the 
fteps which, in the prefent inftance, had been followed, tbeenad- 
ments of the flatutes had been fufHciently fulfilled. 

Upon advifing informations, the Lords fuftained the defence, and 
aflbilzied the defender. 

The Prejbytery gave in a reclaiming petition; In which, befides the 
former, the following additional points were argued : 

itnOf By the ftatute 10. of Anne, c. 12. §6. it was enaded, that all 
patrons, at or before prefenting a minifter, fliall take the oath ap- 
pointed to be taken by perfons in public truft ; and in cafe of re- 
fufal or negled, that fuch prefentation fliall be void, the right 
to devolve to her Majf fly, who might accordingly prefent a qualified 
perfon within fix months. Lord hlamyre, the patron, preriouflv to 
- the prefentation by Mr Er(kine, hadwgranted a prefentation to Mr 
Young, which, on the 30th June, had been prefented to the Mode- 
rator of the Preftjytery, but immediately thereafter withdrawn, 
^he reafon was obvious; for as Lord Blaotyre had not taken the 
neceflfary oaths, he* was apprehenfive that he would thereby have loft 
his right of prefentation ; and the conveyance to Mr £rflc:ine was thea 
devjfed, in order, if poflible, to fave the right, and ftill to prefent 
to the fame perfon. By the prefentation, however, which Lord 
Blantyre had adually given and figned, and which had been pre- 
fented to the Moderator, his right, as he had negleded at the fame 
time to take the oaths required by ftatute, was, ifjoja^ pro hoc vict^ 
loft, and had devolved upoa the Crown« 

The 
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The forfeiture having been incurred, it was not in Lord Bhn- 
tyre's power, either by withdrawing the prelentation, to reinftate 
the right in his own perfon; or, by conveying the right of patronage 
to another, by that means^ through the medium of MrEifkine, radi- 
cally to preferve the right, which, by the enadment of the ftutute, 
was declared to be forfeited for the negled. The enabling a non- 
juring patron to prefent in this marioer was fuch a device as was 
called by the Civilians, fraus legi jaSla^ U 29. and 30, fF. de leglbus ; 
and it viSiStriti Juris ^ that an adl of this defcription, in defraud of the 
law, was equally ineffedual with a dired breach of it. The confe- 
quence here was obvious j the right had devolved to theC rown, but 
having been negleded to be exercifed within the fix months limited, 
the Jus devolutum of the Prefbytery fell again to take place in the 
fame manner as if no prefentation had been figned at all. 

zdo. By the ftacute 5. Geo. I. c. 29- it was declared, that nil per- 
fons prefenting themfelves for trial tojbe licenfed to preach, or to be 
ordained a minifter, (hall, upon being admitted or ordained, take and 
fubfcribe the oath of abjuration, and be furniftied with a certificate 
of theirhaving done fo: and by another claufe of the fame ftatute, 
it was enaded, that if any expedant of divinity fliall apply to any 
prefbytery in order to be ordained or licenfed, without a certificate 
of his having taken the above oaths, he fhall be liable to imprifon- 
ment, and fhall be incapable of enjoying any benefice, by virtue of 
any prefentation, as a minifter of any parifh, for the fpace of one year. 
This enadment applied exprefsly to the prefent queftion. The pre- 
fentee, neither qualified by taking the oaths required when licenfed 
to preach, nor when, in confequence of his prefentation, he applied 
to the prefbytery to be ordained minifter of the parifii of Erflcine. 
The confequence of thefe fads was equally obvious ; for as the pa- 
tron had prefented a perfbn not qualified, in terms of this ftatute, the 
prefentation was of no avail j and the Jus devolutum took place in the 
fame way as if no fuch prefentation had been given, 

Anfwertd for Mr Erjkint : 

TmOy The purfuer's new ground of challenge proceedr/d entirely 
upon the aflTumed f'^St of Lord Blantyre's being a non juring patron ; 
but of this there was no proof; and it neither could nor would be 
prefumed. But although it were founded on fad, ft ill, by the ftatute 
in queftion, the fole benefit of the forfeiture was given to the Crown, 
not to the prefbytery : and hence it was Jus tertii to the prefbytery 
to found on the right of the Crown, which had made no claim, nor 
brought any declarator to afcertain the forfeiture. But though the 
plea maintained had been competent in law, there were not termini 
babiles in the prefent inftance to fupport it. The prefentation found-- 
ed on- was faid to have been figned by Lord Blantyre in Italy : and 
hence, admitting that to be the fad^ it never could be the meaning 
of the law to impofe a forfeiture of this kind on account of a patrt>n*s 
not qualifying at a time or place where it was impoflible for him to 
do it. The ftatute could only be held to apply to a prefentation which 
had been followed out and made the ground of judicial proceedings, 
in order to a fettlement. A patron^ may alter his mind and recal 
his prefentation ; and as, in the prefent cafe, it had merely been deli- 
vered, and immediately withdrawn, without having been given in to 

the 
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the prefbytery ; HOthing ^as done by ^hlch the forfeiture could be 
incurred. 

The fecond branch of the objedion, that Lord Blantyre could not 
evade the ftatute by granting a conveyance of his right to another, 
flood alfo on the aflfumed ground of his being a non-juring patron. 
Though the fad had been fo, it was of no confequence. There was 
no law or Aacute which dilabled a perfon not qualified to govern- 
ment from holding the right of a patronage ; nor did any law exift 
by which a non-juror was difabled from alienating fuch a right to 
any one he might think fit. Penal lav^s were not to be extended ; 
fo that though the law had gone (b far in pcenam as to reflrain a 
non-jujring patron from prefentingj it had not gone ftill farther, and 
reftrained him from alienating the patronage itfelf. 

^doy It was an efl iblifhed rule, that in queftions arifing upon penal 
enadments, the mod favourable conftrudion was to be received. By 
the firft claufe of the ftatute founded on, it was provided, That every 
expedant, &c. (hall, *' upon his obtaining a licence to preach, or being 
" admitted or ordained to be a minifter, take a^id fubfcribe the oath, 
*' &c.'' As thefe words imported the alternative of being licenfed or 
^rdainedf hence, if he got hirofelf qualified between the one period 
and the. other, he fufficiently fatisfied the law; and as Mr Young 
was not yet ordained, there was no defed which could not, in terms 
of the ftatute, be removed. This was agreeable to the general un- 
derftanding of the law and as to the pradice of the clergy of this 
country. The oaths were ieldom or never taken by probationers 
before they vere licenfed ; the common time for qualifying was after 
they had got a prefentation, and were in the courfe of obtaining a 
fettlement : fo that as the taking the oaths before, being admitted 
and ordained was fufficient to remove the objedion of difqualifica- 
tion, and fave the prefentee from penalties, it muft a fortiori be fuf- 
ficient to fave the patron^s right from forfeiture* 


Aug- 10. 

1770. 


The Lords adhered* 

Lord Ordinary, Mmiboido* 
£krk. 


For the Prefcytf ry, /ftfc/wriif, CroJKu 
For D. Erfkioe, Cral^t Roe. 
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THOMAS LOCKHART,:Esq, Purfiier; 

CONTRA 

-ARCHIBALD SHIELLS, Portioner 6f Invcrefk, Defender* 

J^Grounds and Warrants,— Irritancy* — An adjudication .proceeding 
upon^ fpecml char^ to enter heir to the predecejfor^ who was not bim^ 
fclfinfeft in thefubjeS^ reduced and declared null and void. — ObjeSiions 
. to a decreet df conjlitution. — The irritancy in a feu^contraB ob non fo- 
lutum canonem, not incurred li^^ jure, Mnd capable of being purged 
before declarator. 
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Y a feu-contraCl, dated 2 4.th December 1734, Archibald SKidls, 
the tiefender's father, difponed to Thomas Brown, his heirs and 
affignees, &c. feveral acres of land near Inverfefkj for which Browa 
became bound to pay the fum of L.6 : 15 : lo-^ of feu-duty, doub- 
ling the fame at rfie entry of every heir or Angular fucceflbr; and it 
was alfo provided, "That if two terms feu-duty (hall run into the 
** third unpaid, then, and in that cafe, the faid Thomas Brown and 

^* his forefaids fhall thereby ipfo faSo forfeit their right to the fub- 
" jcft above difponed *' This contratft contained no precept of 
feifin ; but iriftead thereof, Shiells became bound to grant a fufficient 
charter, containing precept and all other claufes. 

Brown entered into pofleflion, but fell very much in arrear of the 

/feu-duty. In 1746 there was due L ig : 9 : i, for which bill was 
granted 5 and in 1755, when Brown died, nine years feu-duty was 
unpaid. Brown left three daughters, Mary, Margaret, and Jean. 

'The two eldeft were married and from home; Jean, the youngeft, 
continued in pofleffion of the feu till the year 1759, when (he grant- 
•ed a conveyance of what right flie had to the defender, who entered 

•into pofleflion of the whole fubjed. 

But as his right to pollefs the whole was evidently defeftivc, he 
proceeded in the following manner. 

Having charged the two eldeft fifters and their hufbands to enter 

• therafelves heirs to their father, he, on the 20th December 1758, took 
decreet in abfence againft them for the following fums, W2?. For the 
fum of L. 81 : 10 : 5 as the amount of feu-duties due at the term of 
Lammas 1758 — thefum of L. 6 ; 15 : 10 yearly, as the feu-duty from 
the year 1758 in all time coming — the feme fum of .L.6 : r5 : 10 as 
the duplicate of the feu-duty at. the death of Thomas Brown in 
1755 — tlie fum of L. 30 as the penalty in the feu-contra<3 — the 
fum of L. 19 : I : I contained in the bill — and another fum of L. 20 
in name of damages and expences ; the whole amounting to L«(r85« 

9s. 4d. 

Hh Upon 


upon this 'decreet - the defender raifed letters oF fpecial charge 
tagaind the three iifters, charging them to enter tbemfelves heirs in 
^fpecial, in the faid lands, to their father^ faid to have* died laft veft 
land feifed therein, but who never had been infeft; and thereafter, 
'on 19th Pecembler 1759, he obtained a decreet of adjudication of 
<the fubjefl. 

In the year 1 7^7'^ demand wm arade upon the defender by Alex- 
ander Kerr, who had obtained a difpofition fromlN^ry and Margaret 
Browns, the two eldeft 'fitters > and Kerr having thercdfter conveyed 
his right to MrXockhart, he broqght an adion againift the defender, 
concludiB^ foT redu<%joft of 'the fbre&id deoreet 6f aAjudicatton ; and 
^that he fhould be decerned to cede the pofTeflion to the purfuer, and 
account to him for his bygone intromifHons with the rents. and pro- 
fits of the fubjefts. 

In fiipport of his adion, the parfiier ftated feveral objetftions to 
the decreet ofxonftitution arid of adjudication : i/?,That the decreet 
.of conftitution was taken againft the three fillers conjun<SHy, inftead 
of being againft each for her third ihare; 2/?, That the adjudica- 
tion proceeded lipon a fpecial charge to enter heir, when the father 
had only a perfonal right to the fubjedt, having never been infeft*; 
and that a fpecial charge was in th^reckcuintlances inept, and could 
not be the foundation of an adjudication; andi 3^f That the adju- 
dication was led for fums that were not due. 

The defender, on the other hand, maintained^ iji^ That at amy rate 
he had a good right to one^third ef the lands^ ai^ That his decreet 
of conllitution and adjudication were liable to no nullity ; and, 3^, 
Independent of thefe collateral rights, he was intttl^d to t^he abfolute 
property of the fubjed; the feu-right having been forfeited to his 
•father, and to himfelf as reprefenting him, oh nonfalutum canonem. 

The Lord Ordinary, upon the 4^h Augiril 1 769, pronounced the 

following interlocutor: ^^ Suflains the xeafbns of redudlian of the 
decreet of adjudication, at the indance of thefaid Archibald Shiella* 
againft Mary, Margaret, and Jean Browns^ produced, void and 

^' null ; and reduces, decerns, and declares, accordingly : Repels the 
defences pleaded by the faid Archibald Shiells, that the feu-con- 
tradt is void ob mnfdutum canouefn: Finds, That Archibald Shiells, 

^^ defender, is liable to account for the i?ents ^f the lands contained 

" in tl^e faid fcu-contrad-" 

The defender ^ave in aTeclaiming petitian^ and upon thtdfi pointy 
the objeBions td the adjudication , pleaded : 

imo^ The debt purfiied for, was the feu-duties payable to the iu« 
perior by the feu-right; and as it could not be denied, that as long 
as the feu remained undivided betwixt the heirs portioners, ^t would 
have been competent for the fupeFior to poind any part of the -ground 
for his feu-duty, or to diilrain the ^QO<k, or any part thereof^ ib it 
was competent to adjudge all and every part of the feu for the ^hole 
feu-duty; and as the foundation <iffuch adjudication, to take a de-> 
creet infolidum againft each of the heirs portioners. Nor could anjr 
objedion lie to the adjudication on this account ; for whatever might 
be the terms of the conilitution, yet as the defender had attacaed 

the 
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theii^hole land for pajtneivt of efae whole debt, that would fxtceC-< 
xiarily lay the debt propoitiooally upoii; the fhares of each of the heirs 
'poraon6Fi« 

zdoj The obje^^ioo, that a general ipeckil charge, not a Ipecial 
•'Charge, was the proper dHigeace^ when attentively coniidered^ 
though, plauiible, was not a folid one m point of law. There was a 
fcafpital mi (hike in the purifier's argnmeat: the adjudication did not 
; proceed on acccmnt of the heir's contempt, but becaufe a charge w^a 
ryixione jmris held as equivalent to a fenrice; and as it could not be de« 
: nied that^ fpecial ferricey which included a general one, would carry 
^ every ri^ght and intereft which the predece^lbr had in the lands, whe- 
^ther veftcd by infeftment or not-; fe an adjudication, proceeding 
rupon a jfpectal charge, would -carry- every right and intereft which 
uhedefund had in the (ands^ without diftiDctioa, whether it was m 
jperfonal right or^eftablifhcd by infeftment. 

Though, in^ the. prefent' cafe, therefore, a fpecial fervice-was not 
abfolutely neceflary, as a general (ervice wouM have been fufficient, 
•yet it did^not from thence follow, that' becaufe it was unneccflary it 
would be-flulland'-void. Though it would not 'have been efledlusFl 
rfor infefting the herrs of Thomas Brown- upon a precept to begranted 
i by the fti|)crior invcommon form, it would certainly have been- effec- 
?tual to carry the^feu-contradt, the-only right Thomas Brown had t0 
the fubjed; and that being the cafe, there was noreafon why an ad- 
judicatioiTof that right might not very, proper ly>proceed upon a fpe- 
cial charge. 

The point had been eftablilhed, Falconer, jth Feb. 1745, 'Ramfay 

*r<9;i/r^ Creditors of'^Clappertoq, where the obje^ion, that as tbe.pre^ 

rdeceflbr^had only a perfonai right, a general fpecial charge ihoulfl 

-have been ufird, was' repelled. The decifion Di(5l. v. 1. p,'i3i. loth 

/July 1737, ISloxiviy contna Creditors of Eafterfairn, and the opinion of 

Lord Banfkcon, 1. 3. t. -5. § ri4. founded on that judgment; had no 

conneAion-with the prefent qi^eftion. The point-then decided was, 

'that a /<?»«frtf/ charge.did not fuppiy the want of a fervice of any -kind, 

"but wasvfoluly intended to eflabliHi a paffive title againft the heir: 

from which it could not be inferred, that a fpecial charge would, 

in that cafe, have been. inefledual to fupport'tbe adjudication ^hal* 

»lenged. 

3/10, The^bbjeiflion, that as the adjudication was led for fum^s not 
^ due, the eiFedl thereof (hould'be to vitiapte the whole- diligence, was 
-neither 'founded on>truth, nor did the* conclufion 'follow. ^ The arti- 
cles of'L. 6 : 15 : 10, with the duplicatives of the feu^duty ; that of 
L. 30 as the penalty in the contract; and L. 20 for expences— -were all 
authorifed charges : and although obje^ions^did lie toceftain articles, 
the deoreet would neverthelefs ftand good asto the other articles 
that were wdll founded^; for as each article was adjudged for fepa- 
rately, there ^were as many accunmlate fums and as many adjudica- 
L:tions as < there were articles. 

Upon? this point, the Purfuer anfwered: 

imOf As to the decreet of conftitution— -though he did not mean 
»to ftate any objedkion to the fuB;iaf Xi 1.9 : i : 1 contained in the bill, 

nor 
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nor to the bygotie feu-duties from 1746 to 1758, yet as to all tlie 

' other articles, the decreet was grouodlefs and irrelevant* The thiM 

: article in the decreet of L. 6 : 15 : lo, as the feu-duty from the year 

17589 and in>aU time coming, was not a debt due at the time^ but m 

arife a futurOy and could not therefore with propriety be included in 

^^ the decreet. The fourth article of the fame fum, as the duplicate 

of the feu-duty on the deat:h of Thomas Brown jn 1755, was a maui- 

ieft pluris p^itio. A duplicanth was only claimable upon an entry or 

renewal of the inveftiture in favour of the heir. But, in the pre- 

fent cafe, not only had there been no renewal, but there could be 

none; for though Archibald Shiells, the granter of the feu, was 

• bound to .grant to Brown a charter and precept, yet that never had 
been done ; and t)f courfe a compofition could no more be demanded 
from^ Bfowri's heirs, than it couM have been from Brown himfelf 

• upon taking infeftment, had the charter been granted. The fifth 
. article of L. 30, Taid to be the penalty incurred through Brown's 

negleiSk in payment of the feu-duty, was an erroneous charge. The 

^ penalty ftipulated in the contract could have no relation to the termiy 

' failzies in payment of the feu-duty, which would have come to be 

. more exorbitant than any penalty that ever was heard of; but as 

that was not fpecially declared in the contra d, this penalty could 

only be meaqt to fecure performance of the general feu-contrad : 

and a^, in that view, Archibald Shiells had failed to implement what 

was preftable upon his part, by granting a charter and precept of 

feifin, neither he nor his heirs could have adion againil Brown or his 

heirs for implement of what was to be performed on their part. The 

6th article, of a penal fum of L. 20, in name of damages and expences, 

was an additional pluris petitioj it being an eftablifhed rule, that the 

other penalties claimed could be intended or admitted only as an 

indemnification of whatever expences (hould be incurred. 

2dOyAs the decreet of conftitutton was tdken againft the three heirs 
portioners in folidum and not pro rata, it was funditus null and voLd. 
This rule w^s acknowledged by a multiplicity of authorities and de- 
-cifions. Stair, b. 3. tit. 4- § 13. Did. v. 2. p. ^^i. voce folidum et 
pro rata i and in the cafe Harcus Aires, July 1687, Jordanhill contra 
Edmonflon, a decreet in abfence againft three heirs portioners ^as 
fufpended, becaufc they were decerned in folidum and not pro rata. 
The diftindtion taken, that as the £eu-duties tn^v^ rdebitum foli, they 
affeded the whole fubjed equally, and confequently the fliare of 
all the fifters jointly, could not bear the defender through. For, al- 
lowing it to be juft, it could apply only to one of the articles con- 
cluded for, viz. the feu-duties : and although it might hold with re- 
gard to diligence competent in law againft the eftate itfelf, yet when- 
ever the creditor hetook himfelf to a perfonal adion againft heirs 
portioners, he was bound to follow the rule of law, and to take de- 
creet againft each only pro rata. 

As upon both of thefe grounds, therefore, the. decreet of conftitu- 
tion was funditus null and void, the adjudication proceeding thereon 
was equally ineffedual. 

^tio^ The charge given in the prcfent inftance being a fpeclal 
charge, and as Brown, the predecefibr of the heirs charged, did not 
die laft veft and feifed in the lands, there were not termini babiUs Jor 

ja 
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a charge agamft his heirs to enter to him in fpecial. The difiinAion 
as to the diiFerent kinds of charges rendered this propofition ex* 
treracly obvious. A general charge anfwered no purpofe but to efta- 
'hlifh the debt pajjivt againft the heir, if he did not renounce, orr^^- 
. nitioms caufa if he did. ^Jpecial charge, again, as it neceflarily fup- 
; pofcd an infeftnient in the perfon of the predeceflbr, (b it alfo re- 
quired a fpecificationof the particular lands in which the predeceflbr 
was fuppofed to have died feifed, and to which the heir was fpecially 
charged to enter. A fpecial tharge, without fuch fpecification, would 
be funditus null and void, and upon which no after diligence could 
proceed. This kind of charge, therefore, related, and could relate, 
only to thofe heritable fubjeds wherein the predeceflbr difed veft and 
feifed : but as there might be fome other heritable eftate belpngin] 
to the predeceflbr in which he was not infeft, fome other fpecies ol 
charge was requifite to be the^ foundation of diligence, which was 
what was called a general fpecial charge. Lord Bankton, v. 2. h. .3. 
tit. 5.4 114. 

This laft charge accordingly was that which fliould have been 
given in the prefent inftancc: the eflate in queftion was one of that 
deicription, to attach which the general fpecial charge was alone 
applicable. And as the fole foundation of the diligence which the 
law authorifed uponthefe charges, was the contempt of the heir in not 
giving obedience; if the charge was either -erroneous in point of 
form, or fuch as the heir could not poflibly comply with, no adjudi- 
cation could pafs thereon, the method- chalked out by law not having 
been followed. 

The argument, that us a fpecirtl ch&rge flood in place of a fpecial 
fervice, it muft ex paritate rationis include a general charge, and of 
confcquence carry every right and intereft which the predeceflbr 
had in the lands, was fallacious. A fpecial charge, as coming in ^ 
place of a fpecial fervice, could only be eflfe'ftual when the fpecial 
fervice could have been exped^. As in a fpecial fervice the claimant 
was required, by the brief, to prove the predeceflbt's death, and that 
' he then flood infeft^ in the lands; the hetts, in the prefent inftance, 
as they could not have anfwered thefe heads, and have rfiewn that 
their father was feifed at his death, could not of courfe have made 
up a title by fpecial fervice : and hence, as there could be no fpecial 
fervice, the fpecial charge, as coming in its place, though to a parti- 
cular efFed only, was irregular and inept. As it could not therefore 
be denied that the general fpecial charge was the proper diligence 
in cafes of the prefent natare; and had as fuch been followed by the 
univerfid pradice of th^ country, the adjudication avowedly led 
upon a different form of procedure, not applicable to the nature of 
the fabjeds attached, could not, to any effed v^hatever, be faftained. 

l^pon thefietmd point, the alleged forfeiture of the right ob nonfo^ 
ititamx^monem, the defender pleaded : 


imo, As all coiitrai&s Ihould be regalated by the agreement oF 
partiea, fo when a feu*right was granted under the exprefs condi^ 
tion that it ihould be forfeited 1)^ /orr^ without declarator, in cafe 
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nwo years feu-duty (hould remain unpaid, there ^as no reafon why 
that condition (hould not ftridly take place. 

The ftatute 1597^ c. 250. vrhich eftablifhed the legal irritan<^ of 
:feus, made no diilindion, but declared in exprefs terms that the right 
ihould be lod ; and though a diftindion had been received between 
the effed of legal and cbnventionalKrritancieSy the firft being purge- 
.able at the bar before decreet of declarator ; yet the latter being re- 
gulated by the conventionand agreement of parties, to which the 
-law gave full efFed, operated ip/ojun without declarator. Did. v. -v. 
^. 488. Erfkine, b. 2. t. 5. § i3« 

There was no material difiindion in the prefent cafe from that of 
a leafe for a long endurance, in which a conventional irritancy was 
not purgeable. The only obligation the vafTal came under was to 
pay a yearly feu-duty adequate to the annual value of his pofieifion ; 
10 that though equity might interpofe in allowing an irritancy to be 
purged where it was exorbitantly penal, there was no room for inch 
Interpofition in the prefent cafe; where, by declaring the. irritancy, 
the vaflal forfeited nothing, but returned the fee to the fuperior upon 
the fame terms he had received it. Lord Stair^ b. 4. t. 18. ^ 3* 

2d0f The purfuer's arguftient, that though the convention of parties 
.might provide an ipfojure irritancy, yet a declarator was neceflary in 
order t;o give it effed, proceeded on not duly confidering the nature 
of the right. The neceffity of a declarator could not aid that argu- 
menty unleis it could at the fame time be maintained, that whenever 
a declarator was neceflary, it was competent to purge in the courfe 
of it; the contrary of which was admitted with regard to the irri- 
tancy of a tack, which was determined upon the convention of par- 
ties alone. 

The necefiity of a declarator, in cafes of this nature, was founded 
on the principle of law, nemo jus Jibi dicere potefis the fuperior or pro- 
prietor was not intitled brevi manu to turn the vaflal out of ix>fIefnon : 
So that when a fvrrender was refuied, it became neceffary to have 
xecourfe to a court of law. It could not from thence follow, that the 
right of the fuperior was only created by the decreet of declarator ; 
on the ccfbtrary,tthe decreet only declared the right that was /i^ ante 
exifling, and obliged the vaflal to fubmit to it. 

3/1^, However neceflary a declarator might be where the vaflal 
continued in pofleflion after the irritancy was incurred, yet when 
the vafTal after that made a voluntary furrender of his right to the 
fuperior, or where he deferted the fubjeds and allowed the fuperior 
to enter to the peaceable pofFefBon, no declarator was neceflary. 
The deferting of the pofTeffion was a renunciation of the right rebus 
ipjis et faSlis i and after the fuperior had got full pofiefCon of the 
fubjed, a declarator of irritancy would be an idle form. 

This was precifely what had occurred in the prefent cafe ; and the 
|Mrinciple was Cupported by the deciiion, Did* v« a. p. 426. aSthNov. 
1728, Taylor ^ro/ir/zi Sir William Maxwell; and in a flill later cafe*, 
1763, Henderfon contraVxit^xt^ the vaUal having deferted, and the fu- 
perior having afliimed the poflieflion, was found fufBcient to bar the 
wife of the vaflal's interefl, who had a liferent infeftment in the feu^ 
though no declarator had been obtained voiding her right. 

* Not Golkacd. Upon 
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Upon this pointy the purfaer anfwered^ 

imo. Forfeitures and irritancies ^ere not now the favourites of the 
Jaw ; conventional penalties of every kind were fubjed to modifica- 
tion and reftridion, to anfwer merely the end propofed, an indemni- 
fication or fccurity to the party for performance of thofe articles to 
which the penalties were annexed. It was upon this principle that 
penalties in bonds of borrowed money, however ftrongly fecured by 
the convention of parties, were reflrided to the real expences de- 
burfed. Irritancies in tailzies were alfo allowed to be purged before 
decreet of declarator was obtained. The fame principle operated as 
to irritancies or forfeitures of feu-rights ; it being an univerfal rule, 
that a declarator was neceflary to clofe the right, and that before fuch 
adion was obtained, the contravention might be purified. 

This was admitted by Lord Stair in the paflTage referred to, b. 4. 
'*. 18. 4 3* i aod the diflindion he made betwixt rights merely gra- 
tuitous and onerous contrads might fafely be admitted, as it could 
never apply to the prefent queftion. The irritancy incurred here was 
faid indeed not to be of a penal nature ; but the very reverfe was the 
faft. For, allowing it to be a moot point, whether any or what price 
was paid for the original purchafe, the agreement, at any rate, was 
not gratuitous, but an onerous mutual contrad : the fubjed had alfo 
been greatly improved ; fo that the forfeiture of that right, for a 
negled to pay two terms feu-duty, muft, to the feeling of every im- 
partial mind, appear highly penal. Bankton, b. 2. t. ii. § 48. 

2do,The diftindion maintained between legal and conventional 
irritancies was neither folid nor applicable to the prefent queftion. 
The ftatute 1597, c^ 250. admitted no fuch diftindion, but made the 
cafe, by the provifion of law, equivalent to the exprefs provifion in 
the charter. Lord Stair, hi 1. t. 12. § 14. and b. 4. t. 20. § 36. 
laid it down as fixed law, that though the convention of parties 
might provide an ipfo jure irritancy, a declarator was ftill necelTary ; 
becaufe that, being matter of fad, muft be proved. That it was 
optional to the party, in whofe favour the irritancy was provided, 
:to take advantage of it, was undoubted; but if he was to do fo, it 
muft be by declarator ; which, operating only from the time of thfi 
decreet, of courfe admitted the failure to he purged by adual pay- 
ment. The pafTage in Erfkine, b. 2. t. 5. § 13* which feemed to 
favour that diftindion, fuppofed the cafe of a declarator adually 
brought into Court, for declaring the irritancy already incurred, and 
time demanded for purging^ which was perfedly different from the 
prefent queftion, where no fuch declarator had ever been attempted : 
and though, in the more early periods of the law, fiicJh a diftindion 
in one or two cafes had been allowed, it had afterwards been departed 
from, and the privilege of purging allowed even after declarator had 
been brought into Court, fometimes by payment at the bar, at other 
times by indulging a reafonable delay. Did. ^)occ Irritancy^ v. !• 

p. 488. 

3/w, The plea ftated, that by deferting the poflefEon there was a 
renunciation of the right rebus ipjis et faSlis^ which fuperfeded the 
jaeceffity of a declaratory and the cafe referred to in fupport of that 

dodrine^ 
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doflrine, Taylor rc«r^ Sir WUUimi Maxwrfl, had no analogy to the 
point in difpute. Though the heritor fhould be intitled, upon the 
poileflioli's being d^erted by bis tenanfi, to enter 6refoi maau^ no other 
mode beiQg. left of recorering the ftipalated rent, it did not follow 
that the fame rule would bold m the cafe of a 6aperior and his vailal. 
The feu-right flood on a rcry different footing. The lands were the 
property of the ya^aly^not of the. fupcrior ; fo^that bis defening the 
pofl^iSoa of his own property cMiId nerer return the fame to the 
fuperiori ^and ^whaterer claims he nughr have againft the lands, 
could only be recovered by profeoation in the due coorfe of la^w. 
The other cafe, founded oa 10:1763, Henderfbn roisr^ri} Purdie, as an 
authority in the prefent inilance, wa& ftill lefs applicable. The irri- 
tancy in that cai^ had not only taken place in the huiband*s life- 
time, but the for^iture of the rigbt had been fully afcertained by 
a propel^ decreet and declarator. 

The Lords adhered to the Lord Ordinary's interlocutor ; and on 


'^* M- advifing another reclaiming petition with aofwers,.the fame judge- 


Not. ,^. 

ment was pronounced. 


Lord Ordiiuiry» Ellmt* For Lockfiart* L^khmi. 

Clerk, Rofs, . For Sheills, Macgueetf, Crojbt^, 


No. XLIV. .JS/bv, 14. 1770. 

MARY JAMESON, Purfuer, 

C0I*TRA 

Mrs ISABELLA HOUSTON, Defender. 

Aliment.— T'ifr^ rents of a Jmall ftAjeB^ the property of a wife feparated 
from her bufband^ found to be an alimentary provifion to the wife, and not 
attacbabie hy tbehu/band^s creditors. 

1;^HE defender was married to Captain Houi^on in 1743; fome 
years after a feparation toc^ place, but without any agreement 
or provifion for maintenance or aliment. In 1752 the defender fuc- 
ceeded as heir-pertioner to a finall iubjed called Hartwood .Hill, 
from which fhe drew about X- IS^^ annum^ and upon which no di« 
red claim was ev6r made by her huiband, who died in the year 1769. 
• In the year 1762^ however. Captain floufton had granted a bill for 
' L. 70 for value to Mary Jamefon the purfu^r^ in whole houfe he had 
lodged for (everal ^ears, and to whom it would appear he was truly 
indebted. This bill having been protefted for payment, arreftments 
were laid on in the hands of the tenant of Hartwood Hill, for pay- 
ment 
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ment of the rtfnts refting cowing by them ta Captain Houfton, in right 
of his wife. A good deal of procedure followed before the inferior 
Court J and the caufe haying been removed by advocation, the Lord 
Ordinary^ ** confidering that it is not allegec}, on the part of Mary 
Jamefon, that Captain HouAon cohabited with his wife or ali- 
mented her — preferred Mrs Houfton." 




The purfuer, in a reclaiming petition, pleaded : 

The hufband became by the marriage the abfolute proprietor of 
all moveable rights belonging to the wife, and of the rents of her 
lands falling due during the marriage ; and as he could difpofe of 
this eftate, fo it was equally attachable by his creditors. • The only 
ground alleged for controlling this general rule, was the claim that 
had been made for this fund in the prefent inftance, as an alimentary 
provifion for the wife during her feparation. But there was really 
no foundation here for the exception ; for ft was not pretended that 
the rents of this fubjecSl had been exprefsly fettled on and fet apart 
to the wife for aliment, which alone could intitle her to be preferred 
to the hufband^s creditors. Durie, 27th March 16^7, Weftnifbit. 
4th July 1637, Tenant, 3d March 1639, Kilcaldron* Stair, 22d Dec. 
1676, Dick, 

If Mrs Houfton had wiflied to fecure the rents of the fubjed to 
her own behoof, there fhould either have been an agreement be- 
tween the parties, fettling them upon her in name of aliment, in 
which cafe, fo far as it was reafonable, it might have been fuftained ; 
or (he fhould have brought her adion before the Court, which was 
the proper method, concluding for a fuitable aliment in confequence 
of the feparatlon. But fbe had not done fo ; fethat nothing occurred 
in the prefent inflance to take the cafe out of the common rule of 
law ; according to which, the wife's whole fubjedls were afFedable 
by the huiband's creditors. Fountain. 12th Jan. 1698, Gordon. 
10th Nov. 1687, Creditors of New Grange. 18th July 1700, Lady 
' Panholes. 25th Nov. 1 709, Turnbull. 

"The defender anfwered : 

Though, by the law of this country, marriage imported a legal 
afllgnation of the moveables belonging to the wife, yet the hufband, 
on the other hand, became bound to aliment her during the mar- 
riage, and to provide her in a fuitable provifion after his death. As 
thefe burdens afFeded theji/i mariti in the hufband's perfon, there was 
the fame reafon why they fhould afFed, it in the perfons of his 
creditors. In a variety of cafes, accordingly, where the hufband*s 
creditors had attempted to afled the tocher which happened not to 
be paid, the wife or her friends were found to have a right of reten- 
tion till fhe was fecured in her jointure. Did. voce MyxxwTX Con* 
trad, voce Hufband and Wife, p. 395. The obligation to aliment 
the wife during the marriage was at leafl as flrong as the former; 
the one being immediately neceflary, the bther only eventual. But 
with regard to aliment, a diflindion had be^^n taken when the huf^ 
baud and wife were living together and when they were feparate. In 

Kk the 
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-the formCT cafe, it was the rule that the married coapilcinti^ fl^a^e 
ooe another's good and bad fortune ; »nd to that cafe did the-decv* 
>lions founded on alone apply; whilfi, in the latter, the rule was, ihtt 
as there was a feparation of perfons, there came to be, fo far as it 
was neceflary, a feparation of effeds. Fount. nth June 171 2, Ro- 
bertfon conira Robertfon, Dairy mple, 31ft Jan. 17 17, Cuming contra 
Duncan. 

It could not admit of a doubt, that the defender, when deferted by 

^her hufband, and without aliment, would have been intitled to have 

one allowed her in preference even to her*hu{band*s creditors; and, 

'in this view^ ihe would have had a good claim to have the rents of . 

her own property allotted for that purpofe. She did not bring any 

:fuch adMon ; and abftained from doing fo, for the obvious reafon^ 

that her huffoand had voluntarily acquiefced in her pofleffion of the 

fubjed from the year 1752 till his death in 1769; which amounted 

vto a tacit agreement that ihe ihould enjoy this fund as an alimentary 

provifion. 


Though, at advifing, it was agreed that aliment to a wife was a na- 
tural burden on the hufband's.eftate, fome hesitation was entertained 
in this cafe, as the wife had not been fecured to it in a regular way : 
the feparation, however, and being deferted and left by the hulband 
in poileflion of this fund^ weighed with the Court to give eiled to 
the natural right ; which, had it been brought forward in proper 
fhape, could not have failed to have been fuilained. The Court ac« 
Vhf. v4*cordingly adhered, to the Lord Ordinary^s interlocutor; and uponad- 
^770*. y|£^|^g ^not)^er rec^laiming petition with anfwers, the fame judgment 
was given. 

Lord Ordinary, JCmnrx. Tor']tmt(on f.jflexr, Belfcbeu 

Clerkp Ri^i. . For Houfton^ UT. BmUk. 


Wo. XLV. Nov. 1 7. 1 770, 

JEAN JOHNSTON, Purfuer ; 

CONTRA 

HUNTER JAMES PERRIER, Son of James Terrier, Tackfman of 

Gorton- Coal, Defender. 

VKooT.^^Of^a marriage — j4 male under the years of pupil larity^ incapOr 
hie of contrasting a marriage ^^—EffeB of cohabitation after the years of 
'pupiilarity are expired. 

TAMES HUNTER FERRIER,a minor, with concurrence of his fa- 
•* ther as curator, raifed a procefs of fcandal and putting to filence . 
agaiiift Jean Johnfton ; who, on the other hand,, brought » declara- 
tion of marriage againft him« 

The 
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The Commiffarics having allowed a proof to both parties, it wa$ 
cftablifhed, that the piirfuer, who was a fervant in the defender's fa^ 
ther*s houfe, and the defender, had, in the month of June 1769, gone 
t9 Edinburgh together ; and after meeting with fome obftacles 

^"which both endeavoured to remove, had been married by a perfon 

• wha-was (aid to be a minifter, in prefence of witnefles, and by inter- 
changing marriage lines, which were produced and dated 15th June 
1769. The parties were alfo feen in bed together to\irards the end 
of July foUowing; and -ic was affirmed by the purfuer, though denied 
by the defender, that they had frequently had carnal knowledge of 

^ne another fubfequent to the marriage. The defender was boFn on 
the 15th Auguft 1755; and hence, at the time of the marriage, want- 
ed two months, and at the. time the parties were found in bed toge- 
ther, wanted two weeks at leaft of being fourteen years of age. The 
purfiier was then about twenty. There was alfo a good deal of evi- 

-dence, that the purfuer, three years before her connexion with the 
defender, had been in extremely familiar habits with one Na/b a 
dragoon; though it did not, on that head, amountto fufficient proof 
of a marriage. 

The Commtflaries pronounced an interlocutor, finding " the fads, 
^ circumilances, and qualifications proven, not relevant to infer 

•** marriage between her (Jean Johnfton) and the faid Hunter James 

'* Ferrier J and therefore aflbilzie the faid Hunter James Ferrier from 

^^ the whole conclufions of the .faid Jean Job niton's libel; and of 

^^ confequence find and declare, in terms of the libel at the inflance 

of theXaid Hunter James Ferrier, fo far as refpeds the putting the 

faid Jean Johnilon to'iilence.** 

Jean Johnfton brought an advocation of the caufej and the Lord 

Ordinary having ordered- memorials, it was 

J 

Pleaded £ox tk^ purfuep ^ 

Though it now turned out that the defender, at the time of the 
celebration of the marriage, was (bipewhat under fourteen years of 
Ag^t y^t he had, upon that occasion, affirmed tothe clergyman who 
married them, that he was between lixteenand feventeen. The pur- 
fuer believed this to be the fad, and was authorifed to do fo, as well 
.from his own pofltive affirmation, as from his manly appearance. 
In this cafe, accordingly, the exception from the general rule, as to 
the nullity of the marriage, "when the male was under fourteen, 
'' niji maiitia fuppUat atatem^^ pointedly applied ; that too, in the 
ftrongeft fenfe, as well on account of the defender's bodily powers, 
as of'^bis mental qualifications. The laft was fufficiemly evident from 
his whole condud, in particular the deceit he had put upon the cler- 
gyman, arid even upon the purfuer herfelf: and the former fell to be 
prefumed, fromthe fituation in which they were found in bed toge- 
ther at night, as man and wife ; fo that, notwithftanding the defen«- 
der*s denial, no doubt could remain but that the marriage had been 
adually confummated. Lord Bankton, b. i. p. 5. § 26. 

The defender's plea, that he was ihtitled as a minor to the benefit 

of reftitution, was not applicable. The circumftaijtces had gone 

farther than a mere civil contrad \ for, by the coniummation res non 

Junt . 
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funt integra, and by the Roman law, the benefit of reftrtutron was 
denitd to a minor," ^»iy^ mnjorem dolofe dixerit. Did. of DecifionSf 
voce Prefumption, ziA Feb. 1705, Kennedy contra GWvdQwx » 

• » 

F leaded for the defender : 

It was an eftabliflied point in the !aw of -Scotland, that marriage 
could not be entered into before the complete years of pupillarity. 
30th June 1756, Malcolm contra Cameron. The exception introduced 
by the canon law, viz. ** ni/i malitia Juppleat atattm^^ was in •this 
country of very difficult application. The malitia was applicable to* 
the mind only, and was frequently explained by the word prudentia. 
It was, according to the Canonifts, to be prefumed from the ability 
of the party to confummate ; but as the decency of our pl^adlice con- 
fined the proof of this prefumption of malitia to a view merely of the 
perfon^ there could (eldom, upon this point, be an accurate conclu- 
fion formed. It would add much to the dangerous fituation of youth 
were an e'xception of this anomalous nature to be fuftained ; and as 
no inftance could be pointed out where this exception had legiti- 
mated a marriage folemnifed within the years of pupillarity, it did 
not appear that it was at all applicable to the law of this country. 

As to the effed of cohabitation to ratify a marriage entered into 
in pupillarity, there was a diftindion to be taken betwixt cohabita- 
tion after, and cohabitation prior, to attaining the years of majority. 
The one might be effectual, the other could not ; but as to both, it 
was certainly fair that this ratification fhould not be prefumed from 
every fpecies of cohabitation or unpremeditated rencounter, but from 
an open, regular, and avowed cohabitation as man and wife. In the 
prefent inftance, there had been no cohabitation after pupillarity : 
and even that confummation which was alleged to have taken place, 
was not of that open and avowed nature as was required by law to 
validate the marriage ; but, on the contrary, appeared from the proof 
never truly to have taken place at all, or at ieaft was not from the 
circumftances to be prefumed. As no confummation again, after 
pupillarity was either proved or was to be prefumed, he was intitled, 
on the head of minority, to be reftored againft the injury he would 
otherwife fuftain. 

The Judges, in very ftrong terms, reprobated the adion. The 
maxim of the canon law nifi malitia, i^c^ was not received in the law 
of Scotland; and it was obferved, that though a marriage contrafted 
under pupillarity might, without any new cereniony, be validated 
after pupillarity, when done folemnly and ex animo, yet it would be 
highly dangerous if this could be accomplifhed merely by lying 
with the woman, as that was done not ex animo^ but ex libidine^ and 
from enticement. 


Nov. 17. They therefore unanimouflv approved of the Commiflaries Judgc- 
1770.- mem, and rernitted the Q2i\x(t Jimp licit er. 


Lord Ordinary, SlonefieU* 


For John ft on, A. Btdfour. 
For Ferrier, Gn» CltrL 
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No. XLVI. November I y. lyjQ. 

JOURNEYMEN TAYLORS in Edinburgh, Purfuers'j 

CONTRA 

THE INCORPORATION OF TAYLORS in Edinburgh, Defenders. 

Process.— ^5i(?ff for regulating the hours of working, i^c. incompetent be- 
fore tie Court of Seffton prima iuftanua. 

IN the year 1769, certain journeytnen taylors brought a procefs of 
declarator before the Court of Seflion, concluding to have it found 
'and declared, \mo^ That the hours of work that are daily exaded of 
them and the other journeymen taylors are rigorous and oppreflive ; 
which, therefore, ftiouM be fliortened; and that the Court fhould 
afcertain how many hours a-day they (hould be obliged to work, and 
what intervals of refpite they fhourd be allowed : arfo, That the fhops 
of the matters being too fmalJ, they (hould be obliged to enlarge 

them, &c. 

In defence' to this adion, the mafter taylors ftated, \mo^ That the 
purfuers had no title to carry cm the aftion ; ^do^ That it was not 
competent before this Court in the firft inftance : 3?w, That it was 
barred by a former judgment. 

The Lord Ordinary, at the firft bearing of the caufe, adverted in 
: particular to the two firft of their defences, and pronounced this in- 
terlocutor :^* Suftains the defence offered on the part of the defen- 
'* ders ; and, in refped thereof, difmifles the procefs as incompetent.^^ 
•But having afterwal-ds taken the caufe to report uj)on informations, 
in fupport of the title and competency of the adion, 

fihe purfuers pleaded^ 

It was the eftablifhed law, and agreeable to the pradice, that 
journeymen taylors, un d e r no cootrad with any mafter, were com- 
pellible to work upon their being required, and were puniftiable by 
imprlfonment in cafe they refufed. Upon the fuppofition, therefore, 
that this was the law, any one journeyman had a title to have the 
terms upon which be was compellible to work afcertained fecundum 
^ianutn et equum, as. he might otfaerwife be fubjeded to diftrefs, and 
deprived of iiis perfonal liberty 'for refufing to work upon terms uo- 
reafonable and oppreftive. 

As to the competency, though the Magiftrates of Edinburgh had a 
cumulative jurifdidion, yet they had no privative jurifdidion in cafes 
of this nature ; and as the prefent was not a queftion of police but 
of right, the jurifdidion of the Court of Seflion could not be taken 
away but by exprefs ftatute. 

^ LI The 
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^Lhe defender ipleadid : 

If adions; fuch as the prefent, at the inftance of individual jour- 

? neymcn were fuftained, there would be no end to the abufe; for, 

upon the fuppofition that the journeymen fhould obtain a, judgment 

, : upon any T)ne^ of the particulars complained of, that would bind the 

mailers as a body corporate; but if the contrary. (hould follow, any 

decifion obtained would be efFeftual only agalnft the individuals con- 

. cerned : fo that the mailers would have the fame battle to iight over 

. again with every iingle journeyman, and that too upon every trifling 

. article of complaint that might capricioufly be brought. 

As to the tampetency^ if there was any grievance or ground of com- 
plainty the Magiilracy of Edinburgh was the proper jurifdidion to 
-apply to for redrefs. The ftatute law gave to Juilices of Peace aiid 
other Magiilrates the power of regulating workmens wages within 
burgh ; the Magiilrates of Edinburgh had immemorially exercifed 
that power; and though their regulations and judgment in matters 
of this nature might be reverfed by fufpenfion or otherwife, yet they 
could not be brought under the cognizance of the fupreme Court in 
. the firil inilance. 

The majority of the Judges were of opinion, that this being a 
matter of police, the adion was incompetent. They were, however, 
clear, that the journeymen fhould be allowed the hour they aiked: 
the ilatute 8. Geo. I. c. 17. gave that indulgence to the journeyn^en 
taylors of London and Wellminiler, and regulated their hours of 
working to be from iix in the morning to feven at night, with the 
interval of one hour for dinner; and they thought that the rule here 
ihould be the fame. 

^jJov.i7. An interlocutor was accordingly pronounced, ** Superfeding far- 

1770. « ,ther procedure in the caufe till the firil Tuefday in February next, 

" without prejudice to the purfuers, in the mean time, to apply to 

" the Magiilrates of Edinburgh for redi:efs of the feveral articles 

" complained of in their fummons/* 


Lord Ordinary, Monboddo, For the Journeymen, Maclaurin. 

Clerks Rofi. . For the Mafters, Locibartt Roe. 


The journeymen made an application accorditigly ; and the mailei« 
having contented, the Magiilrates made an ad, appointing the house 
of, work to be the fame as in England, viz. from^ iix in the morning 
ta feven at nigfaLt^ with the interyal of an liour for dinner. 
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No. XLVn. .November 19, 1770. 

- ANGUS SINCLAIR in Hunthiil, Piwfuer ; 

CONTRA 

JOHN M'FARLANE, Officer of Excife, aad JAMES CARGILL, . 

Conflable^ Defenders. 

• 
Reparation. — Officers of Excife not autborifed^ in virtue of a writ of 
afllilance, to make a forcible entry ^ for the purpofe of executing a poinds 
ing^ in implement of a decreet of tbe Juftices^ in an Excife matter. 

SINCLAIR having been -fined for retailing foreign fpirits without 
a licence by the Juftices of the Peace for the fhire of Lanark, and 
Jus efFeds having, in virtue of their decreet, been poinded, he brought 
^n adion of oppreffion and damages againil the Juftice, the Colledor, 
and Supervifor, and againft M*FarIane the Officer, and Cargill the 
Conftabl^, who had executed the difttefs. 

The Court, of thi?>date, pronounced the following judgment: ^acXol. 
Suflain the defence' propofed for the Judice of Peace, the Collec- ^j"^''* 
tor^ and Supervifor; alfoilzie them, and decern : but fuftain adion 
againft John M^Farlane officer of Excife, and Jamqs Cargill con- 
ftable; and reniit to the Lord Ordinary to allow a proof with re- 
fped to the execution of the poinding, entering the houfe, and 
" maltreatment of the purfuer.*' 

A proof having been led, the caufe was taken to report upon in- 
formations— when it was 

Pleaded for tbe purfuer^ 

\mOj That tlie poinding was illegal, and diredly in contravention 
of the ftatute 1669, c. 4. which requires, that before proceeding to 
poind a charge be given j and, farther, that the days of faid charge 
be expired. But neither of thefe requifites had been obferved ; no 
charge had been given; and, inflead of fifteen days, two had not 
elapfed. The decreet was dated the 2d Julyj was endbrfed on the 
%ack of the fame date, to be forthwith put in execution; and was 
adually executed the next day, viz. the 3d of July. 

idoj Though an officer executing a ppinding could not break open 
doors without letters for that purpofe, yet the defenders, after ha- 
ving repeatedly attempted to force the doors, had at laft broke in at a 
window. Thefe fads were. proved; as alfo that the defenders con- 
dud had been harfh and violent; and, in particular, at the time they 
broke into the houfe, that the purfuer's wife was in bed, and 
either in adual labour, or very near the time of her delivery. The 
.writ of a/ftftance authorifed no fuch procedure. That writ authorifed 
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• 

; a forcible entry only when a fearch was made for finu^gled goods 
upon due information given ; no fuch pretence was alleged in this 
cafe : and hence, perverting the ufe of it on this occafion, was ille- 
gal, and, in fafi, converting it into a general fearch- warrant, for the 
purpofe of breaking into any perfon's houfe the officers poflefled of 
that writ might think proper. 

The defenders denied the maltreatment, and maintained, that the 
prompt execution of tjie Juft ice's decreet was autborifed by the 
|2. Car. IL referred to in the i6. and 27. Geo. II. which regulated 
the mode of diligence and execution in excife matters. By the writ 
of 4^tf«r^ intrcjduced 'by the 14. Car. IL c. 5/ they were autborifed 
to €;nter any houfe whatever as to which they had fufpicion^ and 
being legally within the houfe, in virtue of that writ, they were then 
intitled to proceed with and execute the poinding. Though they 
were not therefore poflefled of letters of open doors, which would 
have been granted of courfe, they were, by means of this writ, pof- 
fefl^d of a fuflicient legal authority for the fame purpofe. 

Nov. 19. The. following judgment was given : " Find, That the defenders, 
^770' « John M*Farlane and James Cargill, afted in an illegal, riotous, and 

** irregular manner; and therefore find them liable in damages and 

" expences.'* 

Lord Ordinary, Barjarg. For Sinclair, Cro/hte, 

Clerk, Glbfon. For M'Farlanc and Car^iU, Soh H. DunJas, 


•No. XLVin, November 21. 1770. 

JOHN AND WILLIAM CUNINGHAM & Co. JAMES HOTCHKIS 
& Co. AND JAMES GRAHAM, for themfelv.es, aud as Truftees of 
William M'Gregor. 

CONTRA 

ROBERT HAMILTON, Efq. of Wiftaw. 

« 

Personal and Transmissible. — A tack for 57 years, Jecluding affigaeef 
andfubtenants, not adjudgeable, 

/CHARLES HAMILTON, late ofWifhaw, granted a tack to William 
*^ M'Gregor and his heirs, fiahding fvbtenants and qffigneei, of the 
•lands of Eafter-park and.Birkenhill, for 57 years, from Martinmas 
1761. Prior to the year 1767, McGregor became dcibtor to Wifliaw 
in coofiderdble fwms, as alfo to the other parties in this competition. 
Wifliaw adjadgedthe debtor's lands; and the other creditors having 
dcme the fame within year and day, « multiplepoinding -was brought 

in 
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in name oJF the tenants, calling Wiffaaw and the other creditors to 
difpute their preference. The feverai adjudications of McGregor's 
fubjeds being produced, it was objeded on the part of Wifliaw, that 
the tack of 12th Auguft i76i» excluding aflignees and fubtenants, 
..was not adjudgeable by the credirors : an^, on the other hand, it was 
contended, that however efiedual fuch claufe might be to exclude 
R voluntsury. aifignatioD^ it coixld not barthe diligence of lawful cre- 
ditors. 

The Lord Ordinary found, **That wlien a proprietor fets his lands 
'^ in leaie to a tenant and his heirs, excluding aflignees and fub- 
** tenants, this fliews that he had in view, which is known to be 
common and natural, to favour a particular perfon and his family^ 
and not to expofe himfelf to the hardfhip of having a tenant forced 
in upon him, who, upon many accounts, might be difagreeable ; 
^ and therefore finds this feclufion is effedual, not only againft vo- 
luntary aflignees, but alfo again fl legal aflignees by adjudication ; 
conlequently, that the creditors of M*Gregor the tenant, by their 
adjudication of the tack of E^er-park and Birkenhill, can take 
'^^ nothing, aAd have no title to compete with Mr Hamilton thepro^ 
" prietor/' 

In a reclaiming petition, the creditors pleaded, 

'. It was adverfc to the firft principles of law and juftice, that any 
beneficial eftate^ihouid be fo eftabliflied in the perfon of a debtor as 
to tecure bira therein, and exclude the diligence of his lawful cre- 
ditors. If the exdufion of affignees in the tack in queftion was 
to bar the diligence of creditors by adjudication, that confequence 
would follow ; and the apparent injuftice of this propofition had in- 
troduced a diflin^ion in the conflrudion of claufes of this nature, 
between a volunte^ afiignation and an attachment of the right by 
legal diligence, 3d Feb. 16 1 9^ Bruce ro»/r/i Buckie. Fountain, 30th 
July 1680, Bruce contraY^iGkU of Loch Leven. 

In fliort leafes, a diUSus perfona might be prefumed, but not where 
a leafe was granted for a long term of years, and to the leflee and 
his heirs. In the prefent inftance, the excluding claufe in the tack 
was. qualified thus, ** Except by the fpecial confent of the proprie- 
" tor :" and hence it might be prefumed, no more was thereby in- 
tended than a referved faculty to the granter to refufe his confent to 
a voluntary afiignment upon reafonable grounds, hixi not to compre- 
hend the diligence of lawful creditors adjudging for their juft debts. 
The decifion referred to, Kilkerran, 4th Dec* 1747, Elliot contra Duke 
of Baccleugh, was imperfedly ftated by the colledor, was but a 
. Angle cafe, and repugnant to the former judgments of the Court. 

Mr Hamilton mfwered: It was a fixed principle in the law of Scot- 

! land, that^ tacks granted to a tenant, or to a tenant and his heirs^ 

^ without mentioning aflignees, were perfonal to the tenant and his 

heirs, and unaflignable. This had been carried To far, that tacks, not 

luentiomng aflignees, not only excluded voluntary aflignees chofen 

' by the tenant, but legal aflignees. Craig, lib. 2. Dieg. 11. § 6. Spot- 

tifvvood, tit. Tacks. . LordStair, tit. Tacks, § 26. Did. vol.. u p. 485. 
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Jan. 1734, Home of Maod-erfton ^^f?/r^ Taylor. The foundation of 
this principle was the admitted diUElus perfonarutny and which was not 
varied by the tack's being granted for a longer time than ufual. 
For though there might not be a particular perfon in view for the 
whole period, the landlord might ftill have a prediledion for a par- 
ticular family J and as, upon that ground, an heritor was intitled to 
exclude the voluntary arfigoees chofen by the tenant, he appeared to 
have a ftill ftronger right to rejed his tenant*s creditor adjudging; 
more efpecially, as adjudgers within year and day now came in pari 
pajfu^ fo that he might be obliged to receive any number whatever, 
as tenants under that defcription. 

An heritor might qualify a leafe with any lawfiil condition he 
flioiild think proper. .The exclufion of aflignees was unqueftionably 
fuch a condition. This very queftion was decided, Kilk. 4th Dec. 
1747, Elliot contra Duke of Buccleugh ; and the reafon why no other 
deciiion had occurred was, that the point was held to be fixed. If 
an affignation, either voluntary or judicial, was to take place con- 
^ trary to an exprefs prohibition in the leafe, it would irritate the right, 
fo that the creditors would have nothing to lay hold of; nor could 
they pretend that they had lent their money upon the faith of the 
leafe, when they could not but knbw the limitation with which it 
was qualified. 

It wasfeparately argued for the creditors, that as Mr. Hamilton had 
adjudgfed the leafe himfelf, he had difpenfed with thedaufo fecluding 
aflignees, and could not therefore lay hold of it to exclude the dili^ 
gence of the other creditors. But to this it "^^sanfweredy That this 
was done fub modoj in the event that, by a dibfequent deed granted 
by M'Gregor, all the leafes were fuperfeded and adjudgeable ; and 
even in leading the adjudication, Mr Hamilton had protcfted that 
his doing fo fhould nowife infer an acknowledgment that the tacks^ 
&c. were adjudgeable by the creditors. 

The judges were unanimoufly of opinion, that the decifion in 
1 747,, Elliot .ro«/r^ the Duke of Buccleugh, was a proper judgment, 
and had decidedly fixed the point. One Judge threw out a doubt, 
and maintained. That as the lajidlord by the tack could confent to 
receive aflignees, he had, by adjudging himfelf, done fo, as the other 
adjudgers within year and .day would necefTarily come in pari pajfu; 
but as that adjudication^liad been qualified by a declaration and pro- 
teft that it fliouldnot prejudice the prior right, this fpecial objedion 
was not regarded. 

Nov. 21. The Lords: accordingly adhered to the Lord Ordinary's interlocu- 
'"°- tor. 


Lord Ordinary, jfucbaded. 
Clerk, Tmi. 


For Cbningham, &c. Locibart, 
For Hamiltoo, Macquecn* 
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No. XLIX. November 21. 1770* 

^GRIZEL PEDEN, Parfuer; 

CONTRA 

THE MAGISTRATES and TOWN COUNCIL of Paifl^y. 

Part and Pertinent. — Seat in the cburcb^ not exprefsly convey ed^ goes as 
part and pertinent of tbe landed e/late. 

»7r^KtEefl:ate of Cochrane of Fergufslie being brought to a judicial 
•*• fale, the country ^ftate lying within the barony parifh of Paifley 
was purchafed by the Magiftrates, and a tenement and garden in the 
town by Bethia Cochrane. There was alfo a feat in the church which 
belonged to Fergufslie, but of which no mention was made in the 
decreet of fale, or in any of the rights granted to either of the pur- 
chafers. Mrs^ Cochrane, the purchafer of the houfe and tenement, 
had made life of the feat for feveral years ; and having, in 1765, con- 
veyed thefe fubjeds to Grizel Peden, fhe claimed the feat in the. 
church, as part and pertinent of her property. She was oppofed by 
the Magiftrates of Paifley; and the Sheriff ** found, That the pur- 
** fuer, is difponee of Mrs Bethia Cochrane to a houfe in the town 
" of Paifley, ^has no right to the feat in the church libelled." 

Mrs Peden* advocated the caufe ; but the Lord Ordinary remitted 
the fame to the Sheriff' jSmpliciter. 

In a reclaiming petition^ ftie maintained, That as the rights of nei- 
ther party exprefsly conveyed this fubjed, it would pafs as part and 
pertinent of her property; that it was fuch, was afcertained and ex- 
plained by the pofl!eflion. And in fupport of her argument, flie re- 
ferred to Fountain. 15th Jan. 1697, 10th Nov. 1698, Lithgow contra 
Wnkiefon. 

The Magiftrates anfwered: That the feat in the church, like the 
burial-place or other appendages, fell naturally to be confidered as 
a part and pertinent of -the landed eftate lying within the parifli, and 
-not of a town houfe in the burgh of Paifley, which was not faid to 
be the manfion houfe, or to have any conne<Sion whatever with the 
laiided property. The cafe mentioned from Fountainhall was adverfe 
to the purfuer's plea; as the lands and manfion houfe had been fepa- 
rated, and the feat in the church conveyed with the houfe per ex-- 
prejfum. 

The Lords unahimoufly adhered. Nov, 21. 

-^ 1770- 

Lord Ordinary, Kenmf. • For Peden, B. Hepburn, 

Xlerk, CamfbeU. For the Magtftmet of Faifleji llaj Camftett. 
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'■ No.' L. ■ November 22.1 770. 

ARCHIBALD TROTTER Merchant in Edinburgh, Purfuer ; 

CONTRA 

/ALEXANDER DENNIS Tenant in Eaftrtiar, and 6thers, Defenders. 

"Tack. — If^ in a tack forc^'j years j an exclufton of affignees excludes alfo 

fubtcnantsf 

qn OBERT MOWBRAT, the purfuer s author in the eftate of Gallic 
•*^ La^frj granted a tack *iTo William Dennis and Elizabeth Bur- 

' ** ton his wife, and longed liver of them two; and failing both of 
** them by deceafe, to the faid Alexander Dennis^ aifd to the heirs of 
" the faid Alexander, excluding the affigncses of all and each of them," 
of tifie IjiMs of \Ertftf aw, for the fpace of 57 years. Alexander Den- 
nis haying faccdeded td the leafe in the year i757> foutid it conve- 
nient to Inbfet fotne parts of the farm to different perfons ; upon 
which Mr Trotter brought an adibn, *^ concluding for redudion of 
** the principal tack, and of the ailignations and fubfets that may 

* ^^ have been granted ; at leaft to have it found that Alexander Den* 
** nis and his heirs have the only right to poflefs the faid lands, and 
*^ that they ought fufficiently to flock the fame; and in cafe they 
" (hould fail to enter td pofleffion of the lands, tlock and labour 
^* the fame, &c. that the faid tack is forfeited; and that the whole 
*' defenders ought to remove from their refpedive pofFeflions." 

a 

Pleaded for the purfuer : 

> 

It was eftabKfhed law, that the fecluiion of aflignees rendered the 
right fo pef*fonal to the tackfman atid his heirs, that it .even debarred 
creditors from affedlng the fame by diligence for payment of juft 
debts. TCilkerran, ^th Tiec. 1747, Elliot contra Duke of Buccleugh. 
If the exppcfs 6xclufloh of affignees had this effed, multo magis ought 
it fo prevent vplutoCary ibbfets granted by the tackfman. There was 
no difference betwixt an affignation and a total fubfet of the poflef^ 
lion ; fo^ that whenever affignees were exprelsly excluded, as in the 
prefent inflancei Subtenants were alfo uuderflood to be debarred. 

i Pleddidfortbi dander : 

It was anancontrovertible principle, that a taclc for 57 years did, 
in its own nature, imply a power in the tenants both to affign and 
fubfet. In a tack for fo long a period, the dileBus perfomc could have 

little 
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little weight ; and it muft tlierefore, from the nature of the right, 
in this cafe be prefumed that there was a power to fubfet, unlefs it 
could be {hewn that it was exprefsly prohibited. No fuch reilraint 
could be fixed down upon the tenant by implication ; on the con- 
trary, when affignees were exprefsly excluded, it was a fufficient in- 
dication of the intention of parties that the tenant fliould have a 
power to fubfet. Parties often mean to exclude afligBees, and to allow 
of fubtenants. Fac. Col. 21ft June 1758, Crawford contra Maxwell: 
fo that notwithflanding the fimilarity betwixt an aflignation and 
a fubfet, as the. allowing the one did not imply an allowance of the 
other, neither could a fimilar prohibition be further extended. The 
precife queftion had been repeatedly determined^ Harcus, March 
1687, Laird of Inverleith contra Haliburton. Feb- 1687, Langton 
contra Lord Farras. 

The Judges were of opinion that there was a clear diflindion Nov. 22. 
between affignees and fubtenants; as, in the one cafe, the tenant '''^' 
was changed, in the other not ; and that an exclufion of affignees 
did not comprehend an exclufion of fubtenants. No poiitive deci-> 
fion was, ho wever, . given upon this occafion; for as fome of the 
particular fads were controverted, a remit was made to the Lord Or- 
dinary for further inquiry. 

ft 

Lord Ordinary, ElRoctf For Trotter, Macqugen. 

Clerk, Kirkpatrici, For Dennis, Sol. U* Dundat, 
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No. LI. November 22. 1770. 

Dr WILUAM LIECHMAN, Principal of the College of Glafgow, 

and others, Ptirfuers -, 

CONTRA 

Dr ROBERT TRAIL, and others, Defenders. 
College. — Conjlitution of the TJniverftty of Glafgow. 

■ • 

nnHE Univcrfity of Glafgow was founded in 1451 by Bifliop Turn- 
•^ bull, under fanftion of a bull from Pope Nicholas V. About the 
time of the Reformation it fell much into diforder and decay ; but, 
in 1577, James VI. made a great addition to its funds; and by a 
TOyal cnarter, which has always been called the nova eredtioy a fet of 
rules concerning the government of the College aiKi its funds were 
prefcribed. As this grant virtually fuperfeded all former regulations^ 
it has, in all the various difputes that li^ve arifen, been appealed to 
as the ftandard, its authoiity having never been called in queflion. 

The funds have fince that period been confiderably augmented by 
grants from the Crown and by private donations ; fo that after pay- 
ing the falaries of the profeflors and ordinary expences, there has, 
for a number of years pall, been a certain furplus, to be applied to- 
wards the advancement of learning, and for promoting the welfare 
of the College* 

The Univerfity has for a long time confided of a Chancellor, Rec- 
tor, De m of Faculty, Principal, and thirteen Profeflors ; four of whom, 
being the firft inftituted, are called regents. The mode of choofing 
thefe officers, and the refpedive powers and duties incident to each^ 
are in general prefcribed in the nova ereBip ; by which alfo the Rec- 
tor and Dean of Faculty, in conjundlion with the minifter of Glaf- 
gow, are appointed vifitors. 

A difference of opinion of late years took place as to the manage- 
ment of the funds, particularly the furplus money. The Principal, 
and thofe who adhered to him, maintained, that the ordinary admi- 
niftration and application was vefted in the Principal and Majlers in 
a meeting called iht Faculty or College-meeting j in which the Principal 
prefided. Thofe again who differed, maintained, that the ordinary 
admiiiiftration of the revenue of the College was vefted in a meeting 
called the Univerfity- meetings compofed of theRedor, Dean of Faculty, 
and other members, in which the Redlor prefided. 
. In order to put an end to thefe contentions, the purfuers brought 
a declarator ; wherein they craved : 

\mn, ** That it fliould be found and declared, that the whole reve- 
'* nne and property of the College of Glafgow, excepting fuch raor- 
** tifications for burfars and other ufes, whith are otfeerwife con- 

, veyed, 
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veyed, is, by the foundation-charter granted by King James VL 
in the year 1577, and by other fubfequent grants and charters^ 
and the ftatutes of the College, veiled in the Principal and Mailers 
*^ of the faid College; and that the fole right of adminiilration 
'* thereof belongs to them the faid Principal and Mailers." 

ado^ ** That it (hould be found and declared^ that the Redor and 
^* Dean of Faculty of the Univerfity of Glafgow, and Miniiler of 
•* the town of Glafgow, are, by the faid foundation-charter, appointed 
" viiitors of the faid College; by whofe advice and confent only, or 
** a majority of them, all furpluiles of the College revenue, after 
'^ paying the mailers falaries and other ilanding burdens, are to be 
'* difpofed of and applied to pious and neceilary ufes of the College ; 
^^ and therefore^ that in all time coming, all ads and deeds whatever 
** of faid adminiilrators, in difpoiing of fuch furpluiles, ihall be held 
" null and void, unlefs they bear that they were done by the ex- 




^tioy ** That it ihould be found and declared, that, agreeable to the 
laid foundation-chsfrter, the Principal and Mailers, as adminiilra- 
tors, are bound to lay the accounts of their adminiilration of the 
** revenue of the College before the faid viiitors for their examina* 
** tion ; and that, without the approbation of the faid viiitors, the 
** faid accounts ihall not be held valid or authentic." 

4/^, " That the faid vifitors, agreeable to the faid foundation*char- 
♦* ter, have the power of infpedling and feeing that all things be 
" rightly adminiilrated according to the ilatutes of the College." 

The defenders ilated a preliminary objedlion to the competency of 
this adion* They maintained, that the purfuers did not here* com- 
plain of any wrong that had been committed, which could give oc- 
cafion to any «dion; and that they had no title to profecute the 
rights of the RenSlor and Dean of Faculty, the afcertaining of which 
was one of the chief objeds of the adion. To this the purjuers an- 
fwered. That every member of a corporation or community had a 
legal titlato complain whenever the original conflitution was violated 
by the admini^rators ; and it was no objedion that the purfuers were 
neither profecuting any patrimCoial imercft, nor iniiiling upon any 
right or privilege diredly belonging to themfelves. 

The Court had uo doubt but the adion was competent. 

The purjuers fupported the conclijiions of their declarator by refer- 
ring to and founding upon 

ly?, The ftyle of the nova ereSio and other conveyances ; whereby 
the property of the whok College funds was veiled in the Principal 
and Mailers, eyclufive of the Redor and Dean of Faculty, fieiides 
the nova ereSiio in 1577, they referred to a charter by theMagiilrates 
of Glalgow in 157^ — a charter by King Charles L in 1630-^an ad 
of Parliament in 1633 — a charter by Charles II. in 1670 — a deed of 
mortification for a library keeper in 164c — a number of tacks granted 
to the College down to 1756;-*— in all which deeds the fubjeds were 
granted to the Principal, Regents, or Majlcrs of the faid College. 


;i44 DECISIONS OF THE No. LI. 

I 

^dj To certain exprefs claufes in the nova erefiio, which committed 
to the Principal and Regents the infpeding of the accounts of the 
aconomus or fad or appointed to uplift the vrhole rents of the Col- 
lege ; and which required them, as ordinary adminiftrators alongft 
with their fador, to produce the College accounts four times in the 
year, to he audited by the Redor, Dean, and Minifter of Glafgow, 
as vifitbrs of the College; and that no application of the refiduum 
Ihonld be made without their approbation. 

yi, They appealed to the pradice of the Univerfity from the date 
of the nova ereBiQ rn 1577 down to the prefent time, as inftrudled, 
ly?, By a nirmber of extended deeds relative to the funds of the Col- 
lege, which moft commonly bore to be granted by the Principal and 
Majlers alone, as proprietors, titular's, &c. and moft commonly with 
the advice of the Rehor and Bean ; 2^/, jFrom the books of accounts 
of the osconomus or College fador, beginning in 1604, which fliewed 
that the Redor and Dean exercifed their fiindions as vifitors, by 
auditing the fame, and ading in a capacity diftind from the Principal 
and Mafters ; 3^, From a number of minutes of meetings relative to the 
affairs of the Univerfity, from 1621 down to 1730, when the firft en- 
croachments began ; which pointed out that the Redor and 'Dean, 
Principal and Mafters, though aflembled in the fame place, yet adled 
in different capacities, and not as a joint body; and that to aH appli- 
cations of the furplus revenue, the content of the Redor and Dean of 
Faculty had been obtained. 

4/j6, In fupport of the firft article of the declarator, the purfoers 
appealed to the authority of ftatutes or regulations compofed by cer- 
tain commilliopers for viiiting the Univerfity, under royarauthority, 
in 1727 ; which declared the ordinary management of the revenue to 
-be lodged in a meeting of the Principal and Mafters, as fole admini- 
ftrators, exclufive of the Redor and Dean of Faculty. 

The defenders refted their argument upon the fame materials and 
articles of evidence the purfuers had founded on; but, giving a diflfe- 
rent conftrudion thereto, maintained, 

i^. That by the nova ere£Ho, the only feparate adminiftration com- 
mitted to the Principal and Mafters was a difcretioqary po\yer of di- 
reding the otconomus or provifor in purchafing the daily provifions 
for the common table ; and that, in every other refped, the admini- 
ftration of the revenue was committed to a joint meetine, compoied 
of the Principal and -Mafters, together with the Redor, Deao of Fa- 
x:ulty, and Minifter of Glafgow. That, by this grant, it was intended 
the furplus revenue fhould be laid out and expended by the joint 
advice and concurrence of all thofe perfons who were then named, 
viz. the Redor, Dean of Faculty, minifter of Glafgow, Principal and 
Mafters of the College; and that thofe termed vifitors were not by 
that deed itivefted with the powers afcribed to them. 

arf, That when the deeds of conveyance were examined, it would 
appear they had been mifreprefented, and were exprefTed in fuch 
terms as couldnot fupport the purfuers conclufions. That by the (lyie 
•of thefe^ it was intended merely to fecure a certain reveoue to the 
fociety ^ and that the granters had it not in view to direfl the form 

of 
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of the Univerfity government, or. the manner in which the funds 
Ihould be managed. 

3//, That from the year 1577, the Chancellor, Redor, Dean of Fa- 
culty, Principal, and Matters, were in the uniform pradice of aflem- 
bling in one conjund meeting, to deliberate upon all important tranf- 
adions relating to the adroiniflration of the revenue of the Univer- 
fity. That the minifter of Glasgow having no intereft, appeared to 
have feldom attended ; that in the early period, the Chancellor was 
always confidered as a conftituent member ; and when he was not 
prefent, the Redor prefided: That the different extended deeds 
produced by the purfuers, from which the adhibiting of the confent 
alone of the Redor was inferred, were not uniform; and a number 
were accordingly referred to, which had a different tendency. That 
the expreffions in the minutes, in which the Principal and Matters 
were faid to have aded with the advice and confent^ and fometimes 
with the ajfent and confent of the Redor and Dean, fignified only that 
the whole members mentioned aded in joint confultation^ but never 
could imply that the Redor and Dean had a negative upon the refo- 
lutions of the others ; and that there was not in the records of the 
Univerfity a fingle inftance of any of thefe perfons termed vifitors 
having in any meeting claimed a negative. That in place of a quar- 
terjy examination of the accounts of the ceconomus. Principal, and 
Matters, it had been the pradlice to examine and audite the accounts 
of the College fador alone in an annual joint meeting of the Redlor, 
Dean, Principal, and Profeflbrs. 

/^tby That the chief regulations of the commiflloners of vifitation 
in 1727 were calculated to prevent the encroachments of the Prih- 
cipai, and to provide againtt fuch abufes.as'had then occurred in the 
Univerfity adrainlftration. Thefe ftatutes made no mention of the 
Chancellor or Deans and as the only notice taken of the ReBor was 
in reftoring the ancient mode of eledion, it was to be prefumed that 
the rights and privileges of thefe /Are^^ perfons were left to be regu- 
lated by former ufage. The pradice accordingly, from this period 
to the prefent time, had been uniform ; the whole management of 
the revenue had been carried on in a meeting ufually compofed of 
the Redor, Dean^ Principal, and Matters : nothing appeared to be 
ettabliftied as to the power of auditing or palling the College ac- 
counts ; and from feveral articles in th^fe ftatutes, it was clear that 
.the Redor and Dean of Faculty were not confidered as vifitors with 
the powers contended for. 

Judgment being patted from upon the fourth concluCon of the ^ 
adion, the following interlocutor was pronounced : *' The Lords, in 1770?* 
*' terms of the three firft cenclufions of the libel, find and declare, jy?, 
" That the whole revenue and property of the College of Glafgow 
** (excepting fuch mortifications for burfars and other ufes which are 
*^ otherwife conveyed) is, by the foundation charter granted by King 
James VL anno 1577, and by the other fubfequent charters and 
grants, and the ttatutes of the College, vetted in the Principal and 
Matters of the faid College; and that the fole right and admini- 
ftration thereof belongs to them the faid Principal and Matters; 
and confequently, that the court of the Redor and his afleflbrs ' 
have no legal power or authority whatever to meddle with or dif- 
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pofe of the College money or revenue of the College in all time 
cotping : 2dfy, They find and declare, that the Reftor and Dean 
of Faculty of the Univerfity of Glafgow, and the miniftcr of the 
town of Glafgow, are, by the faid foundation-charter, appointed 
vifitors of the faid College j by whofe advice or confent only, or 
of a majority of them, all the furplufles of the College revenue, 
after paying the Matters falaries and other Handing burdens, are 
to be difpofed of and applied to pious and neccflary ufes of the 
College: and therefore, that in all time coming, all ads and deeds 
whatfoever of the faid adminiftrators, in difpofing of fuch fur- 
plufles, (hall be held to be null and void, unlefs they bear that 
they were done by the exprefs confent of the faid vifitors, or the 
majority of them : ^dly, They find and declare, that, agreeable 
to the faid foundation-charter, the Principal and Mafters, or .ad- 
miniftrators, are bound to lay the accounts of the adminiftration 
of the revenue of the College before the faid vifitors for exami- 
nation; and that, without the approbation of the faid vifitors, the 
faid accounts fiiall not be held valid or authentic.*' 


Upon advifing a petition and anfwers, the Lords adhered, and re- 
mitted to the Ordinary to hear parties relative to the expences of 
procefs- Thereafter, the Lord Ordinary found, ^*That the expence 
of the procefs, on the part of the purfuers, muft be defrayed out 
of the common funds of the College of Glafgow; but refufed to 
find that the defenders expences ought to be defrayed out of that 
fund :^'' and to this finding the Court adhered. 
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iLord Ordinary, Juflice CUrh. 
.Clerk, Campbell 


For Liechman, Slc. Decau^ Lockbart^ Sol. H,Dundas^ R» Blair. 
For Trail, Jidv.^ MoMgomeryf Macqaanf Cullen^ Cro/tk. 


^4ifc* The papers in this cafe are extremely voluminous and very ably 
drawn : they give a coiiftitutional hiftory of the Univerfity : 
But as it was impoflible, in a work of this kind, to do them 
juftice, the notice now taken of the queflion is intended 
merely as an index to farther refearch. 
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Nom LH. November 28. 1 770. 

i GABRIEL CAMPBELL, Purfuer ; 

CONTRA 

''ELIZABETH and ISABEL CAMPBELLS, Daughters of John 
Campbell of New Campbelton, deceafed, and JOHN BROWN 
Taylor in Glafgow, Defenders. 

\ 

- SUCCTSSION.— 7i6^ beirs of the dijponee^ though he predeceafed the difponer^ 

preferred in the fuccr£ion to the difponer^s other nenrejl heirs. 

IN the year 1758, JohnCampbell executed a difpofition and fettle- 
ment of his heritable and moveable eflate, which bears, " For the 
love arid favoiir which 1 have and bear to John Campbell taylor 
in New York, my only fon, and to my other children after men- 
tioned, &c- wit ye me to have given, granted, and difponed to and 
in fpecial favour of the faid John Campbell, his heirs-male and 
" aflignee's whatfoever; whom failing, to my other neareft heirs, 
* ** heritably and irredeemably, &11 and baill thefe my dwelling-houfe, 
*' clofes, gardens, orchards, &c. of New Campbelton.^' The deed 

- contained certain provifions and conditions ; the granter's li^Jerent 
and a power to alter ^ere referved j and it alfo contained procura- 
tory and precept. 

John Campbell the granter died in 1765; and as it was uncertain 
whether John the difponee was alive, a fadxjr was appointed to ma- 
nage the fubjed : thereafter, John Campbell's daughters being in- 
formed that their brother was dead, made up titles as heirs por* 
tioners to their deceafed father, expede their fervice, and got infeft. 
Some time after this, Gabriel Campbell, the nephew of John 
Campbell feniot, by a brother, appeared for his intereft ; and having 
' been ferved heir-male in general to John Campbell junior, and got 
infeft, brought an ad ion for reducing and fetting afide the titles 
made up by the daughters as heirs-portioners to their father* After 
2i good deal of procedure as to the title, and the daughters having 
repeated a redudion of Gabriel CampbelHs titles, the Lord Ordinary 
pronounced this interlocutor: ** Suftains the title of Gabriel Camp- 
** bell purfuer, as fufficient to intitle him to carry on this adipn of 
^* redudion; fuflains the reafons of redudion, to the defenders fer- 
vice, precept oi dare conjiat and feifin, fo far as the fame affed the 
fubjeds conveyed by the difpofition of John Campbell fenior, libel- 
** led on; aflbilzie the faid Gabriel Campbell from the procefs of 
<' redudion raifed at the defenders inflance, and repeated in this 
*• procefs/' 

In a reclaiming petition, the defenders pleaded: ^ * 

.imo^ Therexould be no doubt it bad never been the intention of 

John 
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John Campbell the maker of the fettlement, that failing his fon 
John, his own daughters and grandchildren, who had in no fliapc 
offended him, Jhould be pafled over, and that the whole of his eftate 
and effeifls -fliould go to the purfuer, with whom he was little con- 
nedled, and hardly knew. This was clear fyom the circumftances in 
which John Campbell flood at the time he executed this deed : the 
miftake had been owing to the ignorance of the country procurator, 
who perhaps imagined that the words beirs-male convey td no broader 
Tight than the words ijfue-male j and if permitted, they would prove 
that their father's intention had adually been as they had dated it. 

2do^ As John Camptell the fon had predeceafed his father, he never 
had any right to the fubjedl in quellion. In all fubftitutions, if the 
inflitute accept not, the whole muft fall to the ground, there' being 
no way for a fubflitute to take up fuch right but by fervice to the 
inftitute : and hence, if no right ever veiled in the inftitute, nothing 
could be carried by the fubftitute. The deed founded on was not an 
abfolute cpnveyance of any particular fubje<S, but a general convey- 
ance, with an abfolute power to alter, &c. fo that during the life of 
the granter, no proper right could veft in John Campbell the dif- 
ponee ; and as the purfuer claimed only as heir-male to John 
Campbell, he was contending for a right which never exifted. 
Forbes, 7th March 1707, Irvine contra Skene. Fac. Col. 2d March 
1756, Farquarfons contra Farquarfon. It did not appear how the 
purfuer could ever make up a title to the fubjed in difpute ; he could 
not be ferved heir to John Campbell fenior in any fliape; and when 
he was ferved heir to John Campbell junior, which was all that upon 
the conflrudion of the deed he could demand, he was ferved heir to 
one who had no right in him, and of courfe fuch fervice could carry 
nothing. 

Anjwered for the purfuer: 

i/wc?, The words in the deed 1758 were as clear and exprefs as any 
that were known in law; and though a deflination to heirs wh^tfo* 
ever 'might have made a queftion what defcription of heirs were 
thereby meant, this was the firft inftance where any party had been 
fo bold as to difpute the import of a fettlement to heirs-male. Thefc 
words were flridly technical^ and had ever been allowed the fame 
fenfe and meaning. 25th July 1688, Soitimerville contra Tennent. 
Fac. Col. 1 2th Jan. 1757, M^Laychlane contra Campbell. There 
was no appearance whatever of a contrary intention upon the part 
of John Campbell from what the words import ; even the flrongeft 
indication of intention on the other fide would not avail or enable 
the Court to make a fettlement for the granter which he himfelf 
had not made; and a proof by extraneous evidence of intention 
was totally inadmiffible even to explain the term heirs whiafoever ; 
multo magis when, ki the prefent inftance, inftead of explaining, it 
was propofed to alter the will altogether. 

Q^do^ Upon the fuppofition that John Campbell junior predeceafed 
his father, but which was not proved to be the fad, it was never- 
thelefs a miftake to fay that he had no right vefted in him. Con- 
veyances of heritable fubjeds muft neceflarily be in the form of 
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deeds inter vivos ; and though, by means of a referved liferent and 
power to alter, their fubftantial" effeft was poftponed till the death 
of the granter, yet from the date there was a right veiled in the 
grantee. In this cafe, therefore, there was a right of fee vefted in 
John Campbell the fon, even during his father^s life, v?hich was 
never taken out of him by any deed of alteration. The purfuer^s 
fervicc as heir- male was fufficient to carry that fee; or, at any rate, 
as it was a general one, it was enough' that it thereby eftabliftied the 
faft that John Campbell junior was dead without iflue-male, and that 
the purfirer was now his heir-male: fo that, upon that evidence, he 
became intitled to take the eftate as the difponee of John Campbell 
fenior, rather than as the fucceflbr of his fon. Fac. Col. June 1766, 
Sinclair contraY^^rX and Couiltefs of Fife. 

Though the civil law held a donation mortis caufa to become void 
through the predeceafe of the donee, yet that was only where the 
donation was purely perfonal to the donee, and not extended to his 
heir. Voet. lib. 39. tit. 6. § 7. On the other hand, there were 
many authorities which eflabliihed, that where a difpofition, even 
of movcablesj and a fortiori of heritage, was made mortis caufa, but 
extended to the heirs of the difponee, it did not fall by the dit- 
ponee's predeceafing the granter, but was good and available to his 
heirs. Lord Bankton, v. i. p. 231.^ § 18. Didl. v. i. p. 425. Nov. 
1730, Galloways. . Fac. Col. i6th July 1760, Inglis contra Miller. 
The fame rule muft with greater force apply to the prefent inftance, 
where there had been a formal difpofition of lands and heritable 
fubjecls in favour of a man and his heir; fo that the defenders ar- 
gument upon the alleged nature of fubftitutions was erroneous, and 
did not touch the quefiion. 


A 


The Lords adhered. 

Lord Ordinary, Monhddo, 
- Clerk, Rofi. 


Not. 28» 

1770. 


For Gabriel Campbell, Rae» 

For Elifabeth Campbell, Elfhrnfion^ Hay CampkS. 
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Miss ANNA BRUCE of Arnot, Purfiier ; 

CONTRA 

JAMES BRUCE-CARSTAIRS of Kinrofs, Defender. 

Prescription,— ^/i infeftment in fce-Jimplcj upon a precept o/* clare con- 
flat, in the fuperiority of lands contained in a deed of entail, with 
poffejjion maintained of /aid lands for 40 years ^ but which quoad the 
property thereof had been originally acquired upon a different title^ viz. 
the right of apparency^ found fufficient by prefcription to work off the 
limitations of the entail^ and to e/lablijb a right both to fuperiority and 
property in fee-fimplc. 

IN the year 1685 Sir William Bruce executed an^ntail of tlie eftate 
of Kinrofs in favour of himfelf and his heirs-male ; whom fail* 
ing, in favour of another feries of heirs mentioned. Upon this deed 
a charter was expede, infeftment followed, and the tailzie was re- 
corded in the proper regifter* 

Sir William likewife, in virtue of a charter from St Leonard's 
College in St Andrew*s, dated in 1682, ftood infeft in the barony of 
Kirknefs and Inch of St Sylvanus in Lochleven ; the inveftitures of 
which were devifed to him and his heirs and aiOgnees whatfoever» 
and not included in his entaiL 

In the year 1687 Sir William, in his fori*s contrad of marriage, 
difponed to him the barony of Kinrofs ; and in fome marginal notes 
he alfo difponed the barony of Kirknefs and St Serf's Inch in Loch- 
leven. Sir John, the difponee, was immediately infeft bafe upon the 
precept contained in the contrad. 

Sir William died in 1709, his fon Sir John in 174 1, when Anne 
JBruce fucceeded her brother, and made up proper titles to Kinrofs, 
but none to Kirknefs and St Serf's Inch. In 17 15 flie was fucceeded 
by her eldeft fon Sir Thomas Hope, who made up his titles to the 
barony of Kinrofs upon the tailzie and marriage contrad ; but to the 
lands of Kirknefs and St Serf^s Inch he made up his titles in fee- 
iimple, having obtained from St Salvator's College, the fuperiors, 
a precept of dare conjlat^ as neareft heir to his grandfather Sir Wil- 
liam, in virtue thereof, in the year 1721, he was infeft; and upon 
his death, his brother Sir Thomas having made up his titles in the 
fame mode, in 1740 was infeft, and continued to poflefs till 1766; 
when the purfuer made up her titles to the faid lands alfo upon a 
precept of dare conjlat^ as heir to her father. 

The defender having fucceeded as heir of entail to the barony of 
Kinrofs, challenged the purfuer's right to the lauds of Kirknefs and 

St 


Dec, 1770. COURT OF SESSION. 151 

^t SerPs Inch j upon which fhe brought an adiou, for having it de- 
clared that fhe had the undoubted right thereto. The defbnder 
founded upon the contrad of marriage in 1687; by which fae alleged 
that thefe lands were fettled upon the fame feries of heirs, and under 
the fame limitations, with the barony of Kinrofs. To which the pur- 
fuer anfwered, imo, That thefe fubje^s were not contained in the 
body of the contrad, but in marginal notes adjeded ex pofifaSo^ not 
probative or authenticated in terms of the ad 1681 ; zdo^ That Sir 
Thomas 'Bruce having, in 1721, made up his titles thereto in fee- 
iimple, and he and his Ton having poflefled the fame for upwards of 
40 years, the purfuer*s right as heir of line was fecured by the pofi- 
tive prefcription. 

The defender having condefcended upon certain fads and deeds^ 
which tended to fhew that thefe marginal notes had been truly added 
and fubfcribed by Sir William Bruce, had been homologated by him 
^s good and effedual, and that it had been the underftanding of all 
parties, that thefe lands of Kirknefs and St Serf's Inch were included 
in thexoatrad, and fettled upon the fame feries of heirs with the 
reft of the eftate, the legal argument maintained by both parties 
came to be direded folely to the point of prefcription* 

^be purfuer pleaded: 

imOf In order to complete a fight by prefcription, it was only ne- 
ceflary that the party poflefled in the charader of proprietor for the 
period required, and that there was in his perfon a proper title of 
property, bearing a date anterior to the commencement of the 40 
years. Both thefe requifltes occurred in the prefent inflance. Sir 
Thomas Bruce was infeft as abfolute proprietor of the lands in vir- 
"tue of the precept of dare conftat ; and as he and his fucceflbr had 
poflefled them abfolutely for 40 years without acknowledging . the 
right of any vaflal, the full property was thereby vefted in their per- 
fons ; and the dominium utile ^ which had remained in bereditate jacente 
of the purfuer^s grand-uncle Sir John, thereby effedually extinguifhed 
and coufolidated with the fuperiority. 

The objedfion, that when Sir Thomas Bruce made up his titles to 
the lands in difpifte, he carried no more than the right of fuperiority, 
fo that his poflefllon of the dominium utile^ which remained in beredi^ 
tate jacente of Sir John, muft be attributed to his right of apparency^ 
alone, left entirely out of view the legal effed of prefcription. 
Though Sir Thomas's infeftment did originally carry no more than 
the right of fuperiority, yet as that infeftment was ex facie an abfo- 
lute good right to the Jands, without diftindion of property or fupe- 
riority, the pofl^eflion that had followed was fuf&ctent to make out the 
right. An infeftment indeed in the property, with any length of 
pofliefllon, would be infuflicient, the title being not broad enough to 
comprehend the fuperiority ; but as an infeftment in the fuperiority 
was, on the other hand, fufficiently broad to carry the whole lands^ 
fo poflefllon of the dominium utile ^ conjoined therewith, was all that was 
required to eftablifti a right By prefcription to the whole. 

2d0f It was of no moment though the poflefllon of Sir John and his 
brother had originally commenced upon apparency ;. and that this, 
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and not their infeftmeat in the fuperiority, was the only good title 
theyliad to poflefs the dominium utile. Though Sir Thomas and his 
brother bad not been apparent heirs in this property, yet the poflef- 
lion they had attained in virtue of their infeftments would have 
eftablifhed the prefcriptive right ; and if that would have been the 
^rafe had they. been n>ere flrangers, with naore reafoa muft it do fo 
when they were apparent heirs in the fubjedt* 

Whenever a perlon had various titles to a fubjeift, he was prefumed 
to poflefs upon all, and was entitled to afcribe his pofleffioij to that 
which was moll beneficial. When tkle and pofleflion concurred, it 
was of no moment in what manner pofleflion had been firft acquired : 
after the courfe af prefcription was run, there was no room for ar- 
guing in virtue of what title the pofleflion had been obtained j for if 
there was a habile title, and pofleflion of the fubjedt had adually fol- 
lowed, it was all that was required. This was laid down by Bank- 
ton, V. 2. p. i75*'f* 49. and according to the judgment of the.Houfe 
of Lords, in the cafe of Campbell of Ottar, it had been found, that, 
the pofleflion of the perfon who claimed and made out the prefcrip- 
tive right was good, though aicribed to the title of another. 

^tioy The argument, that as Sir Thomas, and Sir John had a right 
to the lands, both in confequence of the marriage contrad, and as 
heirs of line under the former inveftiture, and as no perfon could 
prefcribe againfl: himfelf, fo prefcription could not begin to run while 
they lived, admitted of very eafy folution. Had thefe perfons been 
unlimited fiars under both titles, tbere might not have been termini 
babiles for prefcription ; but when, by one of the titles, they were laid 
under fetters and limitations, there was clearly room for prefcribing 
upon the other. There was a pofitive adjeSlio domiaiij and the ac- 
quirer, inftead of prefcribing againfl himfelf, was eflablifliing a 
right to himfelf and his heirs of line againfl. the heirs of entail the 
creditors impofed.upon him by the tailzie. 

4/0, The principle maintained, that as both titles vefled in the per- 
fon of Sir John and his brother, the remoter heirs of entail were 
confequently «(?« valentes agere while they lived, did not apply to the 
prefent queftion. Where a perfon was unlimited fiar of an eftate, 
the remoter heirs were creditors to him in nothing, and had of courfe 
no title to purfue under the fettlement : but where the heir in poflfef- 
:fion was laid under fetters, all the fubftitutes were creditors under 
the fettlements, and adion lay at their inflance for implement. Ac- 
cording to the defender's fuppofltion, therefore^ that the lands in 
queflion fell under the tailzie, a&ion was competent at the inflance of 
all or any of the fubftitutes againft Sir John and his brother, to com- 
plete the inveftitures in their perfons, in terms of that deed j whjch 
would have effedtually prevented them from acquiring by prefcrip- 
tion an unlimited right to the eftatq. The moft remote heirs of en- 
tail were at all times therefore valentes agere: and this afforded a 
fufficient anfwer to the decifions founded on, of the Earl of Dun- 
donald in 1726, and Smith contraGr^y in i755>'as the heir in poflef- 
fipn Was not in thefe cafes laid under any limitations ; but bcine ab- 
folute proprietor of the eftate, could acquire nothiqg by prefcrip- 
tion. 

Tbe 
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\mo^ By Sir John's bafe infefttnem in i!lie lands of Kirknefs and 
Sc Serf's Inch, no more remained with Sir William than the b^re 
fuperiority. This was in bereditate jacente of him at his death in 
1709, and remained fo till taken up by his grandfon Sir Thomas in 
^J%iy upon the precept of clar€ conjiat from St Leonard's College* 
But as the fee or dominium Uile of tbefe lands had been efiablifhed in 
the perfoQ of John l^ his infeftment upon the precept in the mar« 
riage contra^^ it remained in his hereditas jacens ; and the fucceeding 
heirs, vi%. Anne Bruce his filler. Sir Thomas her Ton, and the lad Sir 
John, pofTdled the fame upon their apparency* Such being the (late 
of the cafe, the legal queftion came to be, Whether Sir Thomas and 
the lall Sir John^s poifeflion was to be afcribed to the title to the flto- 
ninium utiUj which gave a juft and legal right to the rents, or to the 
title to the fuperiority, which gave no fuch right ? The folution of 
this queflion did^not appear to admit of any difficulty, as it was a 
fixed rule in law, that pofleflion mud always be afcribed to that right 
which was the preferable title upon which it could be maintained. 
The queftion of prefcription might have merited a different con* 

• flrudion, if the fame perfons who obtained the precepts of ctare^ as 
heirs to Sir William in the fuperiority, had not at the fame time been 
apparent heirs in the property. Their pofleilion, in that cafe, could 
have been afcribed only to their right to the fuperiority j but where 
^both titles and rights were thus united and vefled in one and the fame 
perfon, the pofleflion could be afcribed only to the preferable right, 
n;iz. the right of apparency to the property, which was the true legal 
title of poflefGon. In this view, there were no termini babiles for the 
pofitive prefcription : every idea of prefcription neceffarily fuppofed 
two perfons to be parties thereto, and two independent feparate 
rights ; the one to be acquired, the oth«r to be Idft. But this could 
not hold in the prefent inflance : both titles coincided in the fame 
perfon; and the one could not be fet up to eftabtifh'a prefcriptive 
right againft the other. The infeftments alfo, upon the precepts of 

' €lare conftat^ in the right of fuperiority, could not be ufed to invert 
the pofleffioti previoufly obtained, and fo long continued, upon the 
^title of apparency : and hence neither Sir Thomas, nor the late Sir 
John, could, in virtue is{ thefe precepts and infeftments, be deemed 
to have acquired a right by the poiitive prefcription againil them- 
^ielves, or thofe who, in progrefs of time, were to take the fee of thefe 
lands as their heirs of provifion. 

^dQ^ Ft was an eftabliihed principle in law, that contra non valentem 
agere noneurrit prefcriptio. It was neceilirily fuppofed that there mufl 

'be fome perfon having both title and intereft to interrupt ; and fo 
long therefore as the party intereftcd was difabled, his right could not 
be hun. But when a pajty in pofleflion was vefled with both titles, 
viz^ as heir of line and of provifion, the remoter heirs of proviHon 
were non valentes agere in the flrideft fenfe ; they had neither title 
nor interefl to remove the heir in poff ffion, or to compel him to fay 
upon what title he poflefTed. If he had a double title, he would af> 
cribc his poflefGon to both or either; and when thefe came to fepa- 
xate, the heir in the one would not be permitted to plead the pofitive 

C^q prefcription 
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mediate three years preceding Che application was made the rule. But 
in the queftion between the pari(h of Inverefk and that of Tranent, 
Fac. Col. 3d March 1757, it was found. That the parifh of Inver- 
efk was bound to maintain the child in refpedl of its birth. In 
the late cafe betwixt the parifh of Crailing and Roxburgh^ the parifh 
of RoKfaurgh was no douiit found liable^ '^ as the parifli where he re* 
^* fided during the immediate three years preceding his application for 
'' charity :** but this was but a (ingle decifionr ; and the prefent cafe 
was materially different in one of the moil important circumftances. 
The pauper was a native of £drom« and he had lived forty years in 
the parifh of Swinton. In 1757 he came to Coldflream, where he 
refided for four years; and fince his departure, his refidence had 
been as follows: two years in the parifh of Swinton, from 1761 to 
1763; two years in the parifh ofWhitfom, from 1763 to 1765 ; one 
year in the parifh of Ladykirk ; and in 1 766 he went to the parifh 
of Hutton, From this deduction, it was clear that the pauper, in 
vplace of having refided in the parifh of Goldllream for three years im^ 
midiatefy preceding bis application for charity^ had not been in that parifh 
for eight years : fo that the cafe ofCrailing did not ^pply ; and though 
iie had not refided full three years in Hutton parifh at that time, yet, 
in terms of the ad 1063, he had moil haunted in that parifh for the 
three laft years, 

The Heritors and Kirk Sejfion of Button arifwered: 

As it was the purpofe of all laws relative to the maintenance of 
the poor merely to enforce ^thc duty of private charity, it had 
been the objedl of the legiflature to follow out, as nearly as poC- 
fible, the ideas which would naturally arife upon the fubjed. Every 
one in the dtftribution of private charity was naturally prompted 
to relieve thofe objects of diftrefs who were in his neighbourhood, 
and whofe want and neceility wer« beft known to faim« Refidence 
accordingly <:ame to be the chief circnmflance which intitkd a per* 
fon to the charitable' fupport of a particular parifh : and as to the 
accidental circumliance of a perfon^s being born in a certain parifh^ 
it plainly created no connedion, and gave no natural claim to cha* 
rity, either legal or voluntary. This rule was fandioned by views 
both of expediency and equity ; for if the idea of maicing the parifh 
of the birth always liable, inilead of the parifhes in wliich the pan* 
pers had refided, was adopted^ it would have the effedt not to equal ife^ 
but to relieve, €he inhabitants of towns, who were in general bt il 
able to bear the burden, and to lay an unreafonabie load upon the 
country parifhes. 

The legiflature had accordingly proceeded ^pon thefe ideas. The 
firfl eilay towards ellablifhing a fyftem of poor laws wa'S the adt 
1579, c. 74. ; the- great objed of which was to oblige the whole p«^or 
in Scotland to repair inflantly to the refpedive parifhes which were 
liable for their maintenance. Seven years refidence was accordingly 
exprefsly noticed as a legal and ordinary fettlement as much a$ the 
place of birth 4 and from a minute examination of the ftatute, it ap* 
peared that the place of birth was only made liable when the pauper 
was refidiag there at the time^ or when he liad not refided for feven 

years 
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years together in any other parish. By ftatiite 1661, c. 30, it was 
flill clearer, that at that time refidence alone was underflood to 
found the obligation, without regard to the place of nativity j and 
as to the adl: 1663, c. 63. which feemed to point at making the parilh 
of refidence onl^ \t^h\t fubjidiarie^ it was faid by M^Kenzie, in his 
Obfervations, that it never had been obferved, and of courfe could be 
of no avail in the prefent queflion. By the ad 1672, c. i8. thoug'h 
a new plan was adopted, by eilablifhing corredion houfes, the idea 
of making the parilh of re(idenee liable was (lill kept up \ and it 
even fuppofed that three years haunting in a town was fufBcient to 
found the right, though the pauper liappened to be born in a dif- 
ferent parifh. The ads of Privy Council in 1692, 1693, &c. could 
not have the force of kws, more efpecially when contradidory to 
former ftatutes ; andthat of the 29tb Auguft 1693, which rendered 
the place of refidence liable oi^ly fulffidiarie^ never had been followed, 
b4it a pradice diredtly the reverfe uniformly obferved j the parifli, 
where the pauper had lail refided for three years, being held to be 
primo loco liable* 

The decifions upon this point were exprefs. Kilker. 6th Jan. 1745, 
ps^rifh of Dunfe contra parifh of Edrom ; and in the cafe, Sel. Dec. 
7th Auguft 1767, parilh of CraiHng contra parifli of Hoxburgli, a de- 
liberate judgment had been pronounced, in order, it was underftood, 
to fix the point in time to come. The argument reared upon thd 
pauper's refidence in the parifli ofColdftream not having been imme-^ 
diately preceding the prefent application, was a critical quibble; an 
obligation was deJaBo impofed upon the pariih ofColdftream, which, 
once legally conftituted, muft fubfift till it was transferred to fome 
mother parilh, by the pauper's refiding there three years at a time, and 
thereby acquiring a new fettlement. 

• 

The Ldrds were of opinion, that the point was fixed in the cnfe Dec. 6. 
of Crailingi which had gone upon a fpecial inquiry into the pradlice^ »77o* 
and they therefore adhered tOi the Lord Ordinary's judgment. 

Lord Ordinary, Monboddo* ^ For Pnrifh of Hutton, Blatr, 

Clerk, Campocu. ' For Pariih of Coldftz^am, Maclattrin, 
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N0.I.V. December 6. lyyo, 

HOUSTON STEWART NICOLSON, Esq. Purfueri 

m 

CONTRA 

Mks STEWART NICOLSON, Defender; 

Witness. — Is the adulterer a competent witnefs upon tbe part of the 
%purfuer in an aQion of divorce f^^Can a negro Jlave, not a Cbrijlian^ 
be received? ^^ObfeBiou of relationJbip^^Froditio tefiimonii — and 
agency. 

IN the pFocefs of divorce Houfton Stewart Nicolfon againft his wife, 
amoDgft feveral other witnefles, it was propofed by the purfuer 
to adduce William Grabame^ an upper fervant to Sir William Max- 
well, and Latchimo, a negro, alfo a fervant to tbe fame gentleman. 
Thefe were objeded to by the defender: Grabame, in refped he 
was the perfon with whom (he was charged to have committed the 
adultery ; Latcbimo^ in refped he was a (lave, and not a Chriftian. 
The CommifTaries, on the 4th July 1770, found, ** The objedion 
ftated againft the evidence of the faid William Grahame not com- 
petent at the defender's inftance; referving to him, in cafe he 
" thinks fit, to objed to his own examination^ or to the interroga- 
" tories to be put to him, and to the Court to judge of the import, 
&c. As to Latchimo the negro, before anfwer appoints him to ap- 
^* pear in Court, in order to be examined as to the articles of his 
'' faith/' 

The defender advocated the caufe to the Court ; and in fupport of 
her objedions maintained the following argument. 

jis to William Grabame^ 

imOf By the charge made againft him, he was implicated in the 
very crime which it was propofed by. his evidence to^tftabllih; 
and hence, being a focius criminis^ by the common rule of law he 
could not be received. A perfon in that fituation was not a free 
agent: he could not open his mouth without either condemning or 
acquitting himfelf of a crime. If he did the one, he had fo plain an 
intereft that his teftimony could be of no avail ; and if he did the 
other, it could only be in confequence of fecret and unavowable 
reafons, which, if known and acknowledged, would operate his dif- 
qualification. M*Kenzie^s Crim. tit. WitnefTes, § 10. Mafcardus, 
Concluf. 1 364, No. 9. Matthaeus de Crim, tit- de Teft. § 4. Voet 
Ibid. § 10. 
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ado, By the law of every country, infamous perfons were incapable 
of being witnefles : whoever were guilty of a public crime, fuch as 
theft, robbery, and in parttcuWr adokery, were, by the opera- 
tion of the law itfelfyfiigmati^ed with infamy. Statuta Wilhelmi, 
c. II. De- bis qui not ant Infamia. Voet. in tit. De bis qui not. Infam. 
1. 43. fF. \ penult, de Vitio Nupt. When this dodtrine was applied to 
the prefent cafe, it was conclufive. The very propofition of making 
Grahame a witnefs inferred a di^red difability in him to be produced 
as fuch; as the moment he accufed the defender, he judicially 
charged himfelf with a crime, which, by his own confeffipn, ope- 
" -rated the fame thing in law as a conviction, and included that in- 
famy which furniihed a folid objedion to his teftimony. 

3/10, It was an eftablifhed rule in law, nemo tenetur jurare in [nam 
' turpitudinem i no man was bound to accufe himfelf, or when, adduced 
as a witnefs, to fwear to any faft that had a tendency to load hini 
with the imputation of a crime. This point was decided in the For- 
trqfe eledion, where Colonel Munro, condefcended oh as having been 
guilty of the bribery charged, was found hy the Court not to be re- 
ceivable as a witn^fe. The fame rule applied to the prefent cafe. 
Grahame could* not be forced to anfwer a fingle queftion ; he had a 
good legal defence, which the Commiflaries had indeed acknow- 
ledged : and if, in this fituation, he (hould wave that plea, he could 
nqt fail to be regarded as an ultroneous witnefs, or as aduated by 
the mod improper motives and fecret influence to give his evidence, 
which was fatal to his admiilibility. 

4/0, Independent of thefe objexflions, it was clearly eftablift^ed in 
law, and by various precedents, that the adulterer could in no cafe 
be examined as a witnefs againft the adulterefs. Mafcardus, Concluf. 
1318, No. 9. The nature of the cafe fuppofed it ; for as both parties 
^were principals, neither of them were in a (ituation to give fair evi- 
dence either for or againft the ether. la the cafe of the Earl of 
Wigtonj the perfon condefcended on as the adulterer was not cited as 
a witnefs. In the cafe of the Earl of Monteitb^ Founts ift and 2d 
Jan. 1684, fo far was it from being imagined thzt jiucbtjfan could be 
a witnefs, that he was charged equaily with the defender, and, con- 
sidered in the light of a party. In the cafe of Qarulhers of Dormont 
:in 1742, the Court found that Bell^ one of the perfons charged as 
guilty *of adultery, could not be admitted as a witnefs either for or 
againil the defender: and as to the cafe of Campbell of Ederline in 
17^6, it was but a fingle decifion, not argued upon general principles, 
and had been difregarded and departed from in the cafe of Caruthers 
iseferced to. 

^be purfuer anfwer ed : 

tmOj The reafon why fbcii criminis were not altogether unexcep- 
tionable in ordinary ca(es, did not apply to the ca.fe of adultery. 
The reafon of their being exceptionable in any cafe, was their being 
under ten^ptation either to exculpate both themfelves and their ac- 
complices altogether, or elfe by loading their accomplices to excul- 
pate themfelves alone. This of courie was a fufHcient. reafon why 
they fhould not be adduced on the part of an accomplice, but was 
none for their being adduced againft them. Still lefs were focii cri- 

minis 
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minis obj^dionable in proof of an occult erjine, or where there was 
a penuria : and by the pradice of this coumtry, conTidJoiis of the 
deepeft nature, took place every d»y upon that* kind of evidence. 
Mafcardus, Concluf. 1318, No. 33. Voet. Mattha^us. 

ido^ Hie objedion, that Grahame laboured under tbeinaputation.of 
being infamous^ could not be regarded i« bee Jlatu: 11 was a^ yet uht 
certain what he would fay^ or if he would fay any thing; fo that it 
was premature to ft ate an objedion which could not iae verified or 
knovvn whether or not it would exift till after the witnefs was brought 
forward and interrogated. If he fhould acknowledge ttie fad char- 
ged, it would then be time enough to objed to his credibility; which 
was all the length that this objedtoo ever could be pushed : nor could 
the objedion of his being ultromous go any further, as it refted en- 
tirely upon the fuppofition that he was to fwear to the defender's 
guilt; which, as an objedion to his adnviiCbility, was incongruous 
and premature. 

Though this objedion might be 49:ated to the credibility, it ne- 
ver could be fufficient, in proof of a crime of an -occult and do- 
meftic nature, and where there could be no dir^d evidence of the 
crime but by the acknowledgment of one or other of the partie*^ 
to rejed the witnefs altogether. Matthseus, lib. 48. t. 15. de Probat. 
Bankton, v. 2. p. 645, Fount. 22d Feb. 1709, Taylor. It was, be- 
fides, a miftake in fuppofing that fimple adultery, which, by the law 
of Scotland, was only puniftied* arbitrarily, inferred infamy; far lefs 
could it be applied to the prefent caJfe, where the perfon objeded to, 
inftead of being the feducer, was the feduced ; ^v\A thow^ infamia 
faBi might be attached to that offence, it was no objedion to the ad- 
millibility of a witnefs, it being fixed law, that in order to, eftablifti 
infamy in a legal fenfe, the previous convidion of the crime that in- 
ferred it was required. Did. v. 2. p. 527. Haddington, 5th June 
1623, Jedburgh contra Elliot. Fount. 22d Feb. 1709, Taylor. Stair^ 
aift Jan. 1^71, Lord Milton« 

^tioj The maxim founded on, quod nemo tenetar jurare in fuam turpi- 
tudinem^ did not apply to the cafe of a witnefs. The foundation of 
that maxim was, that no man could, by judicial fentence, fuffer lofe 
of life, member, or fame, upon his own confefllon ; but as his de- 
pofition could not be afterwards founded on, and as no punifhment 
for whatever a witnefs might confefs could follow, he ran no rifk. 
This maxim afforded a perfonal privilege only to the witnefs himfelf, 
which he might exercife or renounce as he fhould think proper; and 
as the party againfi whom lie was adduced had no concern with the 
alleged turpitude of the witnefs, it was jus tertii to her to plead it. 
L. 4. ff. tit. de Teftibus. Voet. in tit. de Teft. % 14* Stair, p. 719. 
This diftindion was a fufficient anfwer to the cafe of the Fortrofc 
eledion, as the objedion there had aduaily been flated by the gen- 
tlemen themfelves propofed to be examined. 

^tOy In cafes of this nature, the admiflibilUy of the adulterer as a 
witnefs was not >only agreeable to the principles of law, but to the 
higheft legal authorities, and confirmed by pradice and decifions. 
Mafcardus, Concluf. 65, No. 14. con. i j^B. By the pradice of 
England in Dodors Commons, the parliceps criminis was received as 
a witnefs. Governor of Carolina contra his wife in i75(>-^Fowler 

contra 
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^OTfr^Wheatly in 1757, 1758— Pomfret contra Pomfret in 1757-^ 
Norton contra Norton, and Warren r^^^rr^ Warren in 1770: in all 
of which the adulterer was the principal, and, in three out of the 
four, the only witnefs to the fad of adultery. 

The decifions of our own courts had gone the fame way : that of 
the Earl of Monteith was not very intelligible, and feemed to fix 
nothing^; in that df Caruthers in 174a, the adulterer was adduced 
by the adulterefs^ and as there- mud always be llrong reafons for re- 
fufing 2l foetus criminis when brought forward by the accomplice, was 
on that account rejeded. The cafe of Campbell of Ederline in 1726 
was precifely in point; the witnefles having, by order of the Court,' 
been examined upon ads of adultery committed by themfelves. The 
like judgment had been given in the' cafe of Tulloch contra Falconer 
in 17565 and in the cafe of Martin contra Michie in 1768, the fame 
decifion was given in refped of the uniform pradice of the Com- 
miflary Court, 

- As to Latcbimo the negro ^ it was objeded by the defender : 

imo^ He was a Have, had no property of his own, had no charader 
to fuftain or lofe, and could not therefore be received. Slaves were 
mentioned as inhabile witnefles in the flat. 2. Roberti I. c. 34. and., 
by the Roman la,w, were never received but when put to the torture, 
Mafcardus, ConcluC 1365, No, 14, and 20. Voet. in Tit. deTeflibus, 

2do^ As he was not a Ghriflian, he could not be confidered as bound 
by the oath adminiftered in every cafe, particularly the very folemn 
one taken in the Commiflary Court. Gilbert, Law of Evld. p. 145. 
Erfkine, b. 4. t. 30. ^ 4« Mafcardus, Concluf. 1363, No. 41, Voet. 
in Tit. de Teflibus. § 2. 

7be purfuer arifwered : 

!»!<?, There was no proper flavery known in this country; the 
moment a foreign flave fet his foot on Britifh ground he became free : 
and hence, as this'perfon was capable both of holding property and 
had a name in fociety, he was iptitled to be a witnefs. 

2do^ It was no objedion to a witnefs that he was not a Chriflian ; 
it wa« enough that he believed in a God and a future ftate; and he 
might be called upon to bear teftimony in as folemn a manner upon 
the belief and articles of his own faith, as if he was a Chriftian. 
Records of Court of Admiralty, March 5th 1705, cafe of Captain 
Green. 

# 

The Judges were unanimou fly of opinion, that Grahame, however 
much his credibility might be affeded, and Latcbimo, were admif- 
fible ; and the following interlocutor was pronounced : " The Lord D^^- ^• 
** Ordinary, after advifing with the Lords, refufes this bill with re- '"^' 
^' fped to William Grahame and Latchimo the negro being examined 
^^ as witntifles in this caufe ; and fo far remits the catife to the Com- 
** miflknes Jimplicitcr.^* 

Lord Ordinary^ 'Haiku For Nicolfon Stewart^ Mv* Montgomery f A. Loctkarif Maclauruu 

For Mrs Nicolfon, Sol, H* DundaSf Hay CampheBf J. Sfvinton. 

Ss The 
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The, defender hnving^ appealed ag^ainft thefe interlocutors to the 
Houfe of Lords, they were, upon ihth Eeb. 1771, affirmed. 


it 


€( 
€i 
ii 


J 

In this cafe objedions were alfo ftated to the admifSbility of Sir 
William Maxwell^ the brother-in-law, and Lady Maxwell, the filler 
of the purfuer. The objections to Sir William were, ly?. His rela- 
tionfhip to the purfuer, and his not being a necefTary witnefs ; 2d, His 
having alGded in taking the declarations of other witnefTes adduced. 
The Commiffaries had allowed ** Sir William to be examined cum 
" nota f^ and had likewife allowed ** Lady Maxwell to be adduced, 
referving to the defender to put fuch queftions to her in inkialibus 
as may farther tend to fupport the objections to her teftimony/* 
And by the interlocutor of the Court, of the'bth December 1770, 
an inftrudion was given to the Commiffaries, " That they firft de- 
** termine the queftion with relpe<5l to their allowing Lady Maxwell 
** to be examined as a witnefs in the cauie ; and then, before deter- 
mining the queftion whether Sir William Maxwell is to be exa- 
mined, that they ordain the purfuei^ to give in a fpecial conde- 
fcendence of the queftions on which he propofes to interrogate the 
*' faid Sir William Maxwell."* 

The examination of Sir William was no farther puflied ; but Lady 
Maxwell having been examined in initialibus, the Commiftaries allowed 
her to be examined cum nota^ and her deposition to lie in reteniis. 
This interlocutor gave rife to another bill of advocation at the de- 
fender's inftance, wherein the incompetency of* Lady Maxwell's 
being examined at all was maintained upon the followiuii: grounds — 
\mo^ Her relationftiip. being the full fifter of the purfuer; which 
objedtion was fupported by reference to the following authorities, 
Voet. tit. de Teftibus, § 4. and 5. Statuta Robert i L c. 34. Falconer, 
i6th June 1747, Gordon contra Gordon. Fac. Col. 19th Dec. '752, 
Park. 27th June 1757, Beugo. Though, in fome cafes, an exception 
rhad been made from this general rule, it had only been allowed 
where, there being a penuria tejiium^iht perfons adduced were necef- 
fary witnefles, which, in the prefent inftance, was not the cafe. 

idoj This lady, upon her examination in initialibus, admitted, that 
ihe was at a meeting of friends upon the (iibjedt at the purfuer's fa- 
ther's houfe, where it was concerted, that if the proof was thought 
fufficient, a divorce fliouJd be brought ; tha^, in confequence of this, 
flie had taken down the declarations of feveral perfons as proper 
witnefles; had been prefent when one was examined by Sir William; 
and had given the examinations (he h id taken to her hnfband, who 
had fent them to the purfuer's father. tJpou thefe admitted fads, 
and in confequence of a letter this lady had written to the defender's 
father, wherein ftie faid, **That 1 fhall not be eafy till I have attefted 
** moft folemnly by oath what I have a! rend v declared on this lub- 
je<Sl ;" it was maintained that there was a proditio teftimonii^ that (he 
had exprefled her ultroneous defireto be a witnefs in the ftronjieft 
manner; had taken a decided part^ and had truly a(^ed as an agent 
in the caufe 3 any one of which circumftauces were fufficient objec- 
tions 
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tions to her being received as a witnePs. 24th Jan. 7677, Drumelzier 
contra Earl of Tweedale. Fount. 5th July 1699, Home. Martin contra 
Michie in i76&. 

Ihe purjuer anfwered : 

rmo. In crimes of an occult or domeftic nature, near relations were 
neceflarily admitted to give evidence ; and in the prcfent inftance, 
the examination of the witnefs objeded to was more particularly re- 
quired, as the crime charged had been committed in that perfon^s 
houfe by her iifler^in-law, and with one of the fervants in the fa- 
mily. 

ido, The witnefs's condud had been entirely different from that of 
an agent ; the fadts meant to be inquired into were iuterefting to the 
family; they had happened in Lady Maxwells own houfe ; (he was 
unqueflionably the moft proper perfon to make the neceffary inquiries 
upon the fubjed : thefe inquiries were not intended or directed to 
difcover evidence to' fupport a caufe commenced or even refolved 
upon^ but to difcover the truth; and from thence to judge whether 
it was fit that an adion of divorce ihould be brought. The letter 
referred to could not be termed a proditio teftimonii^ but had been 
written under the moft natural impreflion, and implied no more than 
her own juftification, that flie had fpoken the truth, and was ready 
to atteft it upun oath. 

3^w, Though authorifed therefore to examine this witnefs at large, 
it was only propofed to do fo as to one particular fad, which could 
not be fully proved without her ; wherein (he was of courfe a material 
and ncceflary witnefs, not ftanding fingle, but to confirm and cor- 
roborate evidence already given with regard to an^important circum- 
flance in the caufe« 

The Court was of opinion, that the objedions founded upon the 
relationfhip, and the letter written to the defender's father, were, in 
this particular cafe, without foundation : and though, as to the alle- 
gation of agency^ the witnefs had taken rather too keen and decided 
a part, yet that it was not fufficient to fet her afide, particularly as 
her teftimony was limited to one precife point, as to which ihe was 
truly a neceflary evidence. 

The Court accordingly repelled the objedion. Jane 21. 

Lord Ordinaqr, Kama* For Stewart Nicolfon, Adv. Mynfgwmerj ei aRi* 

ioT Mrs NicolfoQ, Jf> ^wifUon et aiu» 


No. LVI. 


Jf64 


DECISIONS OF THE 


JSfo. LVI. 


rNo. LVI. 


December 7. 1770. 


JOHN CUNINGHAME, eldeft Son of the deceafed John Cuning- 
hame of Carmelbank, and TUTORS, Furfuers-; 


CCMJTRA 


ARCHIBALD CUNINGHAME of Caddel. 


% 


Conquest. — In the Juccejfion to afijler^ the f on of the immediate elder bro^ 
tber as beir of conqueji^ preferred to the fijlers eldeft brother^ , tbe heir-- 
general^ and of line. 

HELEN, Jean, and Margaret Cuninghame, the daughters of 
John Cuninghame of Caddel, deceafed, were by a bond, on 
vrhich infeftment had followed, provided in 2000 merks each as their 
portions. Helen the eldefl dying without iffue^ her fucceflion became 
the fubje^k of competition between Archibald Cuninghame the eldeft 
brother, and John Cuninghame the eldeft fon of John Cuninghame 
of Carraelbank, the immediate elder brother of Helen. Hence the 
queftion was, Whether Helen was to be fucceeded by the fon of her 
immediate elder brother as heir of conqueft, or by her eldeft brother 
-as beir^general and of line. 

The Lord Ordinary having decided in favour of John the immedi- 
ate elder brother's fon as heir of conqueft ^ Archibald Cuninghame the 
eldeft brother, in a reclaiming ^ttiti^xx^ pleaded : 

* 

There were feveral fpecialties in the law of Scotland which differed 
from the laws of moft other nations : the divifion of fucceflion into 
heritage and conqueft was one of thefe peculiar rules, founded, how- 
ever, upon no principle that could be difcovered, other than the arbi- 
trary will of the law itfelf^.and it would be of dangerous confe- 
quence to extend fuoh rules, from a Teeming analogy to other cafes 
not authorifed either by ftatute or immemorial ufage. Though a 
particillar mode therefore was eftabliftied as to the collateral fiiccef- 
fion of brothers to one another, there was no good reafon why the 
fame fpecial rule ftiould be extended to the fucceflion of brothers to 
fifters J and of courfe the preference ftiould, as in all other ordinary 
cafes, be given to the eldeft brother upon the eftabliftied right of pri- 
mogeniture. The rule as to fucceflion in conqueft was merely arbi- 
trary ; fo that Judges were not authorifed, when the queftion came 
for the firft time before them, to extend that rule to a law not pro- 
vided for by any enadment; and as the legiflature by the ^on. 
Attacb. cap. 88. and ftat. Rob. IIL c. 3. had laid down the rule only 
in the cafe of brothers fucceeding to one another, it was to be inferred 
that all other cafes w^ere excluded. 

Anfwered: 
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Anfwertd for ^bc purfuers : 

The diftindion of heritage and conqireft in the collateral fucceC- 
iion of brothers to oq^ another had been long eilabUfhed in the law 
of Scotland, ^an. Attach, cap. 88. 97. Stat. Rob. III. c. 3. The 
fuccellion of brothers to a fifter was a cafe fo exa^SIy fimilar, that the 
analogy of the law could not fail to apply the fame rule, unlefs 
it could be ihtH^n either that there was fome fubflantlal reafon 
why it ihould not, or that fuch extenfion was exprefsly prohibited. 
"Were this rule not adopted in the prefent cafe, the fucceflion, ac- 
cording to the petitioner's argument, would favour the right of pri-^ 
mogeniturej which being itfelf a fpecial privilege, was therefore to 
be ftriiftly .interpreted, and not carried farther than the very letter 
of the law authorifed. The rule of fucceflion, maintained in the 
prefent inftance, in favour of the heir of conqueft, though it might 
not perhaps hitherto have been brought into queftion and decided 
on, was exprefsly fupi>ofted by the following authorities : Cr^iig, 
1. 2. Dieg. 15. btair, b. 3. tit. 4. § 33. Bankton, b. 3. tit. 4. § 21. 

At advifing, the decifion, 7th July 1675, I^^r^ Halkerton, reported 
hoth by Stair and Dirleton, was mentioned from the Bench as in 
point ; and the Lords adhered to the Lord Ordinary^s judgment. ^,^^J' 


1770- 


Lord Ordinary, PUfour, Tor John Cuninghame, A, Belfches* 

Clerk, Tait. For Archibald Cuninghame, Locihart, 
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ROBERT ARTHUR Merchant in Irvine, Purfuer ; 

CONTRA 

Messrs HASTIE & J AMIESON Merchants in Glafgow, Defenders. 

Special Proberty — Arrestment. — A mercbant abroad baving conftgned 
a cargo of goods to bis corre/pondent at borne, and baving tranfmitted 
bim the bills of loading, the confignees found to bave a fpecial property 
therein, or right preferable to the diligence of other creditors, to the ex^ 
tent of the payments they bad advanced, and the obligations they bad 

come under for the conftgner, at the date of the competing diligence. 

Such right of fpecial property extends not to the (hip or the overplus of 
the pip^s provifions and ftores ; and an arrejlment ufed by the owner's 
creditor in the hands of the fhipmajier, found fufficient to attach tbefe 
fubjeEts — But the faid arrejlment found to be inept and infufficient to at^ 
tach the freight both of the goods conftgned, the property of the arrejler^s 
debtor, and of feparate goods on boards the property of other perfons. 

IN the year 1764, Meflrs Haftie and Jamiefon entered into a con- 
tradl with Archibald Dunlop merchant in Virginia; by which 

T t they 
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they became bound to furnifh bim with goods from Glafgow ; and in 
return, Dunlop became bound, **That \vhatever tobaccoes he fhall fliip 
for Clyde, (hall be configned by him to them for fale,- to be dit 
pofed of by them to the beft advantage ; the neat proceeds to be 
^' applied to the credit of the faid Archibald Dunlop, his account, for 
^* the goods to be fent out to him/* Befides tobacco, the contract 
mentioned other goods to be afligned to them by Dunlop. 

Dunlop having gone to Virginia, purchafed the^ip Betfy on hi« 
own account ; and in implement of the contrat£t (hipped on board 
of her 288 hog(heads of Tobacco ; which, being (hort of a full load- 
ing, he procured freight for 140 hog(heads more, belonging to other 
merchants; fo that the total amount was 428 : ^s is ufual alfo, when 
a cargo of tobacco k (ent, he put on board 7960 ftaves ; one half of 
which were his own property, the other being allowed to Conkie the 
fhipmafter as his perquifite. 

The bills of loading for the 288 hogflbeads of tobacco and 7960 
ftayes, as well as that for the 140 hogflieads (ent on freight, were 
tranfmitted by Dunlop to Haftie and Jamiefon as his confignees both 
of (hip and cargo. The confignment was acknowledged in a letter 
from Dunlop to them, dated 25th May 1765. 

The (hip arrived in Clyde on the 25th of Auguft 1765. In the 
morning of the 26th, Haftie, as confignee, went on board, and took 
po(reffion of the vefTel; and a few hours thereafter, Arthur, a credi- 
tor of Dunlop^s, ufed arreftments in the hands of Conkie the mafterj 
and this diligence being loofed upon Haftie and Jamiefon's finding 
furety to make the fubjed furthcoming, and Haftie and Jamiefon 
reftored to pofteftlon, Arthtu* arrefted again in their hands. 

A competition having enfued which of the parties had the pre- 
ferable right to the fubjeft arrefted, Haftie and Jamiefon^ as corrfig- 
nees, for their own behoof^ or Arthur in right of his arreftments, 
it was, by an interlocutor of the Court, dated I7ch Feb. 1768^ 
determined in favour of Arthur upon his arreftment, both as to (hip 
and cargo. That interlocutor being adhered to by fubfequent judge- 
ments, Haftie and Jamiefon appealed to the Houfe of Lords; and 
upon the loth of April 177c, the following judgment was given: 
Ordered and adjudged, that the interlocutors of the 17th of Feb- 
ruary, 2d and 19th of July, and 29th of November 1768, and 2d 
March 1770, fo far as they relate to the cargo, be reverfed ; and it 
is hereby declared, that the appellants hstvc 2i Jpecwl property there-' 
** in, preferable to the refpondent's arreftments. And it is further 
ordered and adjudged, that the faid interlocutors, fo far as they 
^* relate to the ^1^, and all the other interlocutors complained of, 
be affirmtd.^^ 

The caufe having thus returned with adecifiye judgment upon two 
points, vi%. That Haftie and Jamiefon had a fpecial property in the 
cargo, but that Arthur had, duly attached the (hip, it came to be a 
queftion, \Jl^ Over what particular fubjeds the fpecial property ex- 
tendedi id, To what effei^ and ^ictent it was to be maintained? 

Upon thefir/i point, Arthur the .arrefting creditor ^/.f/j^i^^/.- 

That, in ?irtue of his diligence, hq was iatitled, imy. To ihtfrtigbt 
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of the vbole tobacco on board, ^s veil of the 288 hogflieads, the 
property of Dunlop, as of the 140, the property of other perfons ; 
2do, To the lumber, fhip^'s furniture, and ^rhatever remained over of 
the fhip^s provifions and ftores. 

In fupport of this claim it was maintained, That, in the caieof 
' confignments, where 2ijpeciid property was* created, the general rule 
of common law had been departed from; and it was held, that deli* 
▼ery of a bill of loading was a fymboHcal delivery of the cargo; 
and a« a confequent thereto, that the terms of the bill neceflarily 
determined the extent of th^ fpecial property fo vefted in the con- 
fignee. When the(e principles were applied to the prefent cafe, it 
was clear, that as the freight neither was nor could be compre- 
hended in the bill of loading, it did not of courfe fall under the 
right of fpecial propen-y thereby created, and was therefore capable 
of being attached by the diligence of creditors. The freight was 
perfedlydiftiniSl from the cargo ^ and in place of being confidere.d 
as a concomitant of the cargo, it was truly in the fame (ituatioa 
with the (hip. The bills of loading always bore, that the cargo was 
to be delivered to certain perfons, they paying freight for the fame; 
fuch were the terms of the bill in the prefent cafe: fo that the 
freight -came to be confidered as a neceflary dedudion from the con- 
iignment, and no part whatever of the fpecial property. 

The arreftment of this fabjed in the hands of the mafter was 
perfedly legal and competent. Freight was confidered as preferable 
to any other debt to which the goods were liable; fo that the fliip- 
mafter who had the cuftody could not be compelled to deliver the 
' cargo till he had received either payment or fecurity for the freight. 
Fran. Rouers, deNavibus et Naut. p 87. 90. 'Dec. 1683, yi2i\r contra 
Lord Lyon. Freight therefore being a debt, might, like any other 
debt, be attached by the arreftment of the creditor of the owner of 
the fliip; and though an arreftment might be inept where the mafter 
happened at the fame time to be owner, yet when be was a different 
perfon, the mode of diligence was unexceptionable. Though the 
mafter was not properly debtor for the freight, he had neverthelefs 
a right of recovering it for the owner; and as he had befides a hy- 
pothec upon the cargo to the extent of the freight, preferable to all 
other debts, it might properly be confidered as lodged in his hands 
for behoof of the owner, and as fach attachable by his creditors. 

The arrefter*s claim for the lumber, ftiip's furniture, and provi- 
^fions, was equally well founded. Thefe fell to be confidered as parts 
of the fliip itfelf, and muft of courfe be held as in the fame fituation. 
None of thefe articles were mentioned in the bill of loading, which 
fimply bore the confignment of the cargo, viz. the tobacco; fo that 
whatever was exclufive thereof muft be held the abfolute property of 
rthe configner, open to the legal diligence of his creditors. 

Haftie and Jamiefon the confignees, pleaded: 

The right of fpecial property, which confignees had in goods con- 
figned to them by their foreign corre'fpondents, in fatisfadion and 
fecurity of debts and engagements, though it might, in fome particu- 
lars, be an exception from general .rules^ was not to the principles 
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<sf the law of this or any other commercial country. The arrefter's 
argument^ that the bill of loading, in cafes of this kind, was the 
fymbolical tradition of the fubjed configned, and meafure of the 
right, had no foundation. It was the coniignment itielf which 
veiled the fpecial property in the confignee : the bill of loading, 
which was the ad and deed of the fhipmafler, was no doubt legal 
evidence of the confignee's right of fpecial property in the parti- 
culars therein contained ; but as many cafes occurred in daily prac- 
tice, where confignments were made without any bill of loading, 
it could not be efiential to the conftitutioh of fuch an alignment, far 
•lefs to afcertain and circumfcribe the meafure of the right. The 
fpecial property alfo, and preferaWe right in the cargo, had, in this 
cafe^ been declared by the.Houfe of Lords, without any mention 
being made, or notice taken, of the bill of loading ; fo that it could 
not be coniidered as having had any influence upon the determina- 
tion of the queftion. 

The alleged connexion between the (hip and freight, and the con- 
cluHon drawn therefrom, that the freight ihould pafs as a concomi- 
tant annexed to the fhip, was a groundlefs conceit, neither founded 
on mercantile law and pracftice, nor fupported by any authority. The 
admiflion, that the cargo was hypothecated for the freight, feemed 
to eftablifh its connection with the cargo, and that the perion to 
whom the cargo was configned fhould be intitled to receive the 
freight of fuch goods as were liable to pay it. At all events, it was 
clear that the freight was not an acceflbry to the fhip, but that the 
fhip, the cargo, and the freight, were feparate indepeixlent fubjeds : 
and hence it. was a rule, when goods were thrown overboard to pre- 
vent fliipwreck, or in redemption, from an enemy, that the freight 
contributed its proportion of falvage pro rata with the fhip and cargo. 

Independent of thefe objedions, the arreflment of the freight in 
the hands of Conkie was totally inept, and incapable of creating any 
preference. It was aji eflablifhed principle in law, that arreflment 
<:ould go BO farther than to attach the efFeds which were at the 
time in the hands of thofe againfl whom the diligence was ufed* 
Though the (hipmafler therefore was held as cuflodier of the cargo, 
and as having authority to receive payment of the freight, yet as de 
faSo he had not at the time of the arreflment received fuch payment, 
there was clearly not fuch an exiflence of debts and proper parties 
as to render the'dUigencc ufed of any effed. In order properly to 
attach any part of the freight, arreflment fhould have been ufed in 
the hands of thofe who were debtors therein, vi%. the proprietors of 
the tobacco. No diligence of that kind had been ufed even as to 
the 1 40 hogfheads which belonged to different perfons > and as to the 
.aS8, Diunlop's own property on board his own fhip, there was no 
freight in exiflence which could be attached at all. if thefe hogf^ 
heads indeed were held upon the confignment to be the property of 
the confignees, they, and not Conkie^ were the proper debtors in the 
freight ; fo that, upon that view of the cafe, the arreflment in his 
hands was equally ineffedual and inept. 

The arrefler's claim for the lumber, fhip's flores, and proyifions, 
was totally unfounded. The word cargo, in its comprehenfive Icnfe, 
included whatever goods were put on board the fhip, other than the 
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accoutrements t)f the veflel itfelf,. 'which alone were proper accefHons 
to the {hip. Though the ihip^s proviiions and ftores were primarily 
deixined to the maintenance of the crew during the voyage, yet, 
whatever remained after her arrival in port, -was a part of the cargo ; 
which, by univerfal pra<^ice, where there was a general configument, 
were difpofed of as fuch, and fo accounted for. 

The difcuflion as to the /econd potnt, the extent to which the con- 
fignees were intitled to plead their right of fpecial property, as 
finally determined in their favour by the Houfe of Lords, refolved 
chiefly into an adjuflment of accounts betwixt them and Dunlop 
their debtor ; into an inveftigation as to what debts were due and 
t)bligations come under by them prior to Arthur's arreftment in 
Conkie's hands ^ and what was the amount of after-confignments 
made by Dunlop to them, and whether thefe were to be taken into 
account, and imputed in extinction of the original claim. 

Befope advifing, Arthur the arrefter gave up his claim upon the 
(laves, thefe being fpecially configned by the bill of loading. 

• 

The Couiff pronounced the following judgment : *' Find, That the J^* "• 
" arreftment in Coukie the (hipmafler's hands is effedual, in fo far as *^'^* 
rcfpedls the excrefcence of the Jhip^s provijionsj and prefer Robert 
Arthur thereon: but in fo far as refpeds theyr^^Aif of cargo, find. 
That the faid arreftment was inept, and that Robert Arthur could 
draw nothing in virtue thereof: Find, That Mefirs Haftie and 
Jamiefon, in virtue of their right of fpecial property, are intitled 
to be preferred upon the cargo of the (hip Betfy, in fo far as it was 
the property of Archibald Dunlop; not only for payment of the 
** fums they had advanced, but alfo for relief of the engagements 
" they had come under for Archibald Dunlop before the date of the 
" arreftment in Conkie*s hands. But, before anfwer to the queftion, 
" how far they were obliged to impute the fubfequent confignment 
** in extindlion of faid claims? remit to the Lord Ordinary to ordain 
•* them to give in ailate of the account betwixt them and Archibald 
" Dunlop, at the date of the arreftment in Conkie's hands, and of 
^ their after tranfadions with Archibald Dunlop/' 

Arthur gave in a reclaiming petition againft this interlocutor; 
wherein he maintained the following propofitions : 

\tnOj That the right of fpecial property, vefted in confignees, was 
conftituted by the bill of loading alone. A merchant at home, 
holding a bill of loading, readily advanced the fums drawn for by 
his correfpoadent : he confidered it as a fymbolical delivery of the 
cargo itfelf ; as all the pofleffion that could be obtained till the goods 
came home; as affording a lien upon thefe goods. preferable to the 
other creditors of the configner : and fo much was it confidered as 
repreferiting the cargo, that it might be indorfed like a bill of ex- 
change, and make an effedlual transference of the property to the 
purchafer. No merchant would advance money upon the faith of a 
confignment, till he had the bill of loading in his pofleflion which 
fixed the right. - It could not properly be otherwife. If the mer- 
chant abroad, after configning to one correfpondent by bill of load- 
ing, had it in his power by letters to alter the confignment, the 
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merchant at homexould put no faith in the bill of loadingj nor could 
be indorfe it away or advance moi>ey upon fo precarious a fecufky. 
That ihe bill of loading was, in the prefent cafe^ the foundation of 
this rpecial right, was confirmed by the argument maintained, and 
judgment pronounced, in the Houle of Lords. The confignees h^d 
there argued, That ** tl7e bill of loading being made to them or their 
" affigns, they could inftantly have indorfed or afligned the fame :*' 
That " the\ had the legal poflefllon by receipt of the bill of loading :^ 
That ** bills of loading are confidercd as fuch abfolute aflignments 
** of the cargo, that, before the goods come to hand, they are fre- 
quently indorfed, which is confidered as an efiedual transfer of 
the property." Upon this reafoning the judgment of the Houfe 
of Lords proceeded ; and as it affirmed the interlocutor of the Court, 
in fo far as related to ihe Jbip, and reverfed only fo far as related to 
the cargo, it demonftrated the right of the confignees to be founded 
on the bill of loading alone. This dodlrinc was in every refped: 
confonant to the eftabliihed notions of trade j as it was the law of 
commercial nations, that the perfon to whom the goods were con- 
figned by the bill of loading had the property, and was the only one 
intitled to bring aftion againft the mafter for delivery. Lord Ray- 
mond, Rep. 271. Evans v. Martlet. 

2doy The freight of the cargo was not conveyed to Haftie and 
Jamiefon; for the bill of loading, inftead of making it a part of the 
confignment, exprefsly excluded and burdened the confignees with 
the condition of paying it. The argument, that the bill of loading 
was merely the ad and deed of the ihipmaftir, and that ** he or they 
" paying freight for the faid goods,^' were mere words of form, was 
not fufficient to cjt^ftroy the import of what was thereby exprefsly 
declared, or to do away the diftindion eftablifhed between the CJ^rgo 
and the freight. Many deeds of the highed importance were printed } 
and in the prefent bill there were various parts inferted in writing, 
in Duulop's own hand, which plainly diftinguiflied the freight from 
the cargo, and that the former was coi>fidered as a neceflTary deduc- 
tion even from his own goods. 

^tio, By the pradice and underftanding of merchants, freight was 
not held to be an acceflbry to the cargo, but a burden merely, and 
a neceflTary concomitant with the fliip. It was not due to the owner 
of the cargo, but by him to the owner of the fhip : it was the hire 
of the veflel, without which the cargo could not be tranfported; 
and for that reafon it was that the maritime laws of all nations bad 
given a right of hypothec to the mafter of the veflel for the fnijibt. 
As by the decree of the Houfe of Lords, therefore, Arthur had al- 
ready a right to the fhip, it followed that he had an equal right to 
the freight; which, though a burden upon the cargo, was truly 
annexed to the {hip. 

4^0, The petitioner's arreftment of the fliip was not inept; hut, by 
attaching the whole goods on board the veflH not configntd by the 
bills of loading, hfid legally affeded the freight. By the maritime 
law, the mafter of the fliip could not be compelled to deliver the 
cargo till he had received either pavment of or lecurity for the 
freight. He was refponfihle to his conftituents the owners, and w^s 

truly debtor to them for the amount. Till the freight then was p^'d, 
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the car^o, to the extent thereof, was the property of the owners, the 
ihipmaftcr the cujlodier^ and in that ftate attachable by the owners 
creditors. It was impoffible to arrefl: the freight in the hands of thofe 
to whom the cargo was to be delivered. Till once they received the 
goods there was no debt in exiftence; and as freight was always paid 
either before or at delivery, it could not be arrefted till then j fo that 
unlefs it could be arrefted in the hands of the mafter before delivery, 
where the mafter was different from the owner, it could never by the 
creditors of the latter be attached at aH, 

The objedion of the arreftments in the matter's hands being inept 
was equally erroneous. The mafter, by his obligation in the bill of 
loading, was not oiily refponfible, but abfolutely debtor to the owners 
for the freight; and the petitioner had arrefted not only the ftiip 
configned and the provifions aboard, but the whole cargo to the ex- 
tent of the freight. Though the mafter was held to be only a truftee, 
yet arreftments had in cafes of a fimilar nature been fuftained. Did. 
V. I. p 56. 13th Feb. 1740, Innes contra Creditors of Grant. Arreft- 
ments alfo had been fuftained fo as to attach the ftock of a company 
-which was either in the hands of their fupercargoes at fea or of their 
fadors abroad. Kames's Rem. 19th Nov. 1742, Nlelfon conira^^,^. 
It was no objedion to the arreftments that Dunlop was owner both 
of veflel and cargo. In mercantile pradice, it was an ufual cuftom 
for merchants, though proprietors both of veftel and cargo, to keep 
the accounts of each feparate and diftind ; and as the freight was, 
upon all occaiions, a certain burden upon the cargo, it was always 
neceflarily held to be feparate from the coniignment, whether the 
owner of the veflel and of the goods were the fame or different. 
It was alfo erroneous to fay that Dunlop was both debtor and credi- 
tor to himfelf, as the conftgnees had truly the fpecial property in 
the confignment, burdened, however, with the neceflary condition 
of paying to the mafter his freight. 

The Lords, upon the 2 2d December 1770, refufed the petition. 


Lcfrd Ordinary, PUfour. 
Clerk, Gibfon. 


For Arthur, jidv. Montgomery^ Rae^ CuUiu* 
For Haftle and Jamiefon, A* Lockbart* 
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.ANNE MARTIN, Spoufe to James Maraoch, Purfuer^ 

CONTRA 

JAMES GRAHANffi in Livingfton's Yards, Defender. 

Passive Title. — Pqffive title^ if incurred by accepting a general dijpih 
Jition^ burdened with payment of debti. 

IN 1764 the fucceffion to the eftate of Mulderg opened to Mrs 
M^Culloch, who had that year executed a diTpoiition of all her he- 
ritable and moveable eftate, and particularly an adjudication of the 
eftate of Mulderg, for L. 10,186 Scots, in favour of James Grahame 
her coufin, referving her own liferent of the premifles, and a power 
and faculty at any time in her life, etiam in articulo mortis^ to be- 
queath or devife L. 200 Sterling, by a writing under her hand, to any 
perfon ihe might think iit; declaring alfo that thefe prefents were 
granted and accepted by the faid James Grahame, under burden of 
the payment of all her jaft debts, and of the faid fura of L. 200, if 
tthe faculty ftiould be exer^ifed. 

Mrs M^Culloch had been under obligations to the purfuer; and on 
the iQth Odober 1764 flie granted a bond, binding and obliging 
** her heirs, executors, and fucceflbrs, at and againft the term of 
•* Martinmas 1765, to pay to the faid Anne Martin, for her liferent 
** ufe, and to the laid William Marnoch, his heirs and aflignees in fee^ 
-•* the fum of 'L. 50 Sterling, with L, 10 penalty in cafe oi failzie." 

In Decemijer 1764 Mrs M*'Cuiloch executed another difpofition, 
whereby ftie conveyed to James Grahame the adjudication which ihe 
held over the eftate of Mulderg, referving her own liferent, and dif- 
icharging the faculty to bequeath L. 200, in fo far as concern* d the 
faid adjudication, &c. . Mrs M*Culloch having foon thereafter died, 
James Grahame difpofed of her houfehold furniture, and intromit- 
ted with what effeds flie left; and the purfuer having brought an 
action againft him, as reprefenting Mrs M*Culloch, for payment of 
Sundry bills accepted by her for cafli, &c. fumiflied her, and for pay- 
mept of the bond for L. 50, Mr Grahame at firft denied the paffive 
titles, but at length allowed decreet to pafs againft him for the bills. 
As to the conclufion for payment of the bond, the Lord Ordinary, 
upon advifing memorials, pronounced an interlocutor, finding, "That 
the defender having accepted of a general difpofition from the 
deceafcd Margaret M*Culloch of all her heritable and moveable 
fubjeds pertaining, or that fliall pertain to her at the time of her 
** deceafe, under a referved power to bequeath and devife the fum of 
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L.. 200 Sterling to any perfon ihe might think fit, and under the 
burden of all her juft and lawful debts <contraded or to be con- 
traded, is bound to pay the fum of L. 50 Sterling contained in a 
bond thereafter granted by the faid defunS to the purfuer Anne 
Martin in liferent, and to William Marnoch her frni in fee, with 
annualrems and penalty in terms of the faid bond.** 

In a reclaiming f>etition, James Grahame pleaded. 

That he ought not to be perfonally liablein payment of this bond; 
•for as he had'tiot hitherto taken any benefit from the difpofitioa 
mentioned, he could not be held as having accepted of it fo as to 
fubjed him in a pafflve HtUy orbind him perfonally to pay the granter's 
♦'debts. As in this cafe he had only accepted a difpofition to a par- 
ticular fubjecS burdened with debts and a referved power, he of 
courfe reprefented the granter only in the fubjeiSt difponed; and hence 
iie did not thereby incur an uiiiverfal reprefentation, nor could be 
further liable. than in nuiionm <yf thsLt fubjed. He was precifely in a 
cafe fimilar to that of an executor confirmed, who was not allowed 
to he diftrefled beyond the amount of the inventory, Did. voce Dili- 
gence, or to that of an heir {erved cam beneficio inventorii^ liable only to 
th^ value of the heritage given up. Stair, 8tb December 1675, 
Thomfon contra Creditors of Phin. 2d Dec. 1662, Clerk contra Clerk. 
Did. vol. !• p. 362. .2^. Nov. 1738, Creditors of Crichan. As an 
heir cum beneficio could not be perfonally decerned againfi beyond 
his intromifiions, fo neither (hould he in the prefent inflance; and 
all that could be demanded of him was, that he fhould grant an ' 
allignation to the adjudication in terms of the conveyance in his 
•own favour. 

The purfuer anfwered: 

The petitioner's dodrine, that he could not be found perfonally 
liable for rhis bond, would overturn the dodrine of the law as to 
paflive reprefentation altogether^ for, upon the fame principles, no 
one who fucceeded to an eftate would be bound to pay his predecef- 
for's debts till he had intromittcd with as much of the rents as was 
fufficient for all demands, or had at a diftance of time •thereafter 
fold the eftate for that purpofe. The argument drawn from the fitua- 
tion of extcutors creditors and heirs entered cum beneficio inventarii^ 
could not aid the queftion: the rules as to thcfe were introduced for 
the benefit of the creditors ; it would be hard to make them perlbn- 
ally liable where they had not intromitted : but this had no refem- 
T3lance to the cafe of the , petitioner, who, knowing his rifk, had 
willingly accepted a difpofition with all -the burdens it contained. 

It was agreed upon the Bench, that the acceptance of a difpofition 
^under the burden of debts, &c. created a paflive title ; but as the ri- 
gour of pafljve titles was now much rdafxed, a doubt was enter- 
wCained if the defender could be made liable a//r/i valorem of his intro- 
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miflion. As tbefe Ti^er e not fiilly explained^ a remit was made to the 
Lord Ordinary to hear parties farther thereon. 

Lord Ordinary, Pkfomr* For Martnit S. Frafin 

Clerk, KilpatrkL For Qrahame, Roe. 


No.LIX. Dec. la. 1770. 

ELISABETH TOD, Widow of James Wemyfs, Purfuer j 

CONTRA 

DAVID WEMYSS, the EWeft Son, and the YOIJNGER CHILDREN 

of the deceafed James Wemyfs, Defenders. 

Implied Discharge ai^d Renunciation.*— 7i&^ wido'ofs claim to the jus 
reliAae, if excluded hy certain conventional provijions in the marriage 
contraSL 

JAMES WEMYSS was married in 1730 to Elizabeth Tod, with 
whom he received 1000 merks of tocher j and by the con trad 
entered into on that occafion, the following provifions were made in 
favour of the wife and iflue of the marriage : 

imo, James Wemyfs obliges himfelf to have in readinefs 2000 
merks, and to employ the fame, together with the 1000 merks of 
tocher, for an annualrent on good fecurity ; and to take the rights 
thereof to himfelf and the faid Elifabeth Tod, and the longeft liver 
of them in conjunft fee and liferent, and the heirs and bairns of the 
marriage in fee ; which failing, /o fall and appertain as after exprejfed. 

2/&, Whatever lands ^ heritage, goods ^ and gear, fhall happen to be con- 
quejfedand acquired during the marriage, the faid James Wemyfs binds 
and obliges him to provide and fecure the fame to himfelf in liferent, 
and the bairns lawfully to be procreate of the faid marriage in fee; 
which failing the faid James Wemyfs, his own neareft heirs, exe- 
cutors, and ailignees. 

3/10, It is hereby exprefsly flipulated and agreed toby both parties^ 
that if it happens the faid marriage to be diilblved by the deceafe of 
the faid Elifabeth Tod, and that there be no children procreate and 
exifting the time of the diilblution thereof, then, and in that cafe, 
the fum of 500 merks of the forefaid 3000 merks to fall^ dppertaiuy 
and accrefce, to the neareft heirs, executors , and affignees of the faid Elifa^ 
betb Tod, and the remainder of the laid 3000 merks to the faid James 
Wemyfs, his heirs, executors, and aiEgnees«' . 

4^0, In cafe it fhall happen the marriage to diflblve by the death of 
the faid James Wemyfs, he binds and obliges himfelf, his heirs, ficc, 
to content and pay to the faid Elifabeth Tod, her heirs, &c. the fum 
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of 1000 raefks at the term of WhitfiiTKiay or Martinmas after the 
diiTolution of the faid marriage. 

5/^, James Wemyfs obliges him and his forefaids to pay yearly te 
the faid Elilabeth Tod, in cafe {he furvive him, fuch an annualrent 
as by law (hall correfpond to the principal (urn of 500 merks, by 
giving the firft yeaf*s payment thereof at the firft legal term, &c. ; 
all which provifions in her favour are to fubfift whether there be 
bairns of the marriage or not. 

6tOf James Wemyfs thereby difpones to the faid .Elizabeth Tod, in 
the event of her furvivance, one juft and equal half of what houfe- 
hold pleniftiing (hall be in common between them, in cafe there be 
no children procreate and then exifting; but reftritSied to an equal 
half if there (hall be children. 

In this contrad the ufual claufe, *^ declaring the fame to be in full 
" of all the wife's legal claims,*' is omitted ; and though it was figned 
by James Wemyfs and James Tod, the bride's fubfcription did not 
appear. The marriage took place ; feveral children were procreated; 
James Wemyfs proved fuccefsful in life, acquired a fmall eftate in 
land; and at his death in 1766 left upwards of L. 2000 in money, 
having made no other fettlement of his affairs. 

Elilabeth Tod the widow, conceiving that her provrfion was very 
inadequate to the ftate in which her huiband had left his affairs, 
brought an adion againft her hufband's reprefentativesj concluding, 
" That as ftie had not figned the marriage contraft fhe was not bound 
** by it, but was at liberty to betake herfelf to her legal claims of 

terce and jus reliBaV But, of this date, the Court found *^ the^^-^°^ 

contract of marriage betwixt James Wemyfs and Elifabeth Tod, 1^768. 

in refped of the fubfequent maTriage betwixt them, fubfifling and 
•' obligatory upon all parties.*' And the Lord Ordinary, to whom 
the caufe as to the other points was remitted, " found that James 

Wemyfs the father had a power of divijionj and having exercifed 

that power by taking the fee of the lands of Lathallan in favour 
" of the defender his fon, the fame does belong to him.*^ 

The purfuer acquiefced in the interlocutors, but contended that 
fhe was ftill intitled to her legal provifion of a third of moveables, 
as well as to the conventional provifions iu the marriage ccntrad» 
the fame not having been exprefsly difcharged. Upon advifing me- 
morials, the Lord Ordinary pronounced an interlocutor, finding, 
that as the purfuer had not difcharged her Jus reliSia, (he was ftill 
intitled thereto, over and above the provifion in her marriage con- 
trad. David Wemyfs, along with the other children, gave in a peti- 
tion. Upon advifing which, with anfwers, the Court found, " That 
** in this cafe Elizabeth Tod is not intitled to claim her jus reli6i^ 
'^* over and above the provifion in her concrad of marriage/' 

Elifabetb Tod^ in a reclaiming petition, "pleaded: 

imo^ The legal provifions to which wives were intitled, if not other- 
wife regulated by parties, were, a terce of the hu(band*s lands, and a 
third or half of the free moveables in communion j and in order to 
lintitle her to the enjoyment of thefe, no llipulatioa was required. 
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Thefe legal provifions, however, were fo far to he dMlinguiihed 
^rom one another, that they refted upon difFerent principles. The 
terce was a temporary burden upon the hu{band*s eftate, of which, 
in cafe of furvivance, (he could not be difappointed by any ad or 
deed of hi« ; w4iereas the jW relidx was not a claim of debt againft 
the hufband or his heirs, but a partition of thofe mcnreables which 
were in communion and were extant at the diffolution of the mar- 
riage. Hence this right was the creature of the law, and operated 
i^y&ji^r^. whenever the event on which it depended took place. There 
was, however, one principle in law common to both, viz. " ^od pro* 
" vifio bominis non tollk provijionem legis^^ if the fame was not clearly 
and explicitly renounced by the previous agreement of parties. 
9Lord Stair, tit. Conjugal Obligation, § 21. lib. 3. tit. 8. % 451. Lord 
Bankton, lib. 1. tit. 5. § 8^. 107. and 123. Craig, lib, 2. Dieg. 22. 

This point was put out of all doubt ty the enaQment of the (latutc 
1681, c. to. concerning Wives Terces s which, being a correftory law, 
was to be ftridly interpreted. By that ftatute it was enaded, that 
where a particular provifion by contrad of marriage or other right 
was granted by a hufband in favour of his wife, ftie (hould be fecluded 
from a terce of lands or annua Irents, uhkfs the contrary was exprefsly 
iprovided. Hence, as no mention was made here of the wife's yi/j re^ 
li£ta^ it was the intendment of the ftatute that the Jaw on that point 
(hould be left upon the fame footing a« it ftood forn>erly; and of 
courfe, that no fpecial provifion, if it was not granted and accepted 
by her in fatisfadlion, Should exclude the wife of that right. 

2/fo, As to the particular circumftances of the cafe, the tenor of 
the marriage oontradl was evidence of the intention of parties ;^ for 
as it muft be prefumed the contradtng parties knew that a fimple 
jprovifion was a difchargt of the terce, fo they muft equally well have 
knowa that fuch provifion could have no fiich efFed as to the jus re- 
ii&£ ; and as that accordingly had neither been difcharged nor re- 
nounced, the contrad could admit of no other conOrudion, than that 
it was to be in fatisfadion x>f one oi iheLb le^al rights, but not of 
the other. 

The ^d claufe in the contradJ, T>y which 500 merks, part of 3000, 
in the event of the wife's predeceafe without iflue, was appointed 
to accrefce to her neareft heirs, &c. and the remainder of the 
3000 to James Wemyfs, his heirs, &c. was merely explicatory of the 
firft claufe reciterl, by which the 3000 merks was provided, failing 
children of the marriage, ^^ to full and appertain as after exprejfed.^^ 
No more was thereby int-cndcd but a return of fo much of the wife's 
.portion to her neareft heirs in the faid event ; but it never could 
be inferred that this agreement, fo exprefsly limited to the 3000 
merks, fliould be conftrued to import a tranfa<flion refpeding the claim 
of the widow^s neareft of kin to tlie whole of ^e jus reli&a^ with 
which this fum of 3000 merks had no connexion. 

The obligation in the 4/A claufe of the contrad, by which, in the 
event of his predeceafe, James Wemyfs and his heirs became bound 
to pay to the widow 1000 merks, was clogged with no quality what- 
^ver^ it was to be paid whether there ^eie children or not ; it was 
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in fa€t a debt pendent upon the petitioner's fmrvTvance ; and as it VfM 
not given in fatisfadion of any other claim, legal or conventional, it 
felly like any other debt, to be paid out of the executry, and would 
no doubt fo far reftrid tht jus relida^ but farther than that itcould 
not operate. 

^be defender aH/wered : 

< 

imo^ It^was a principle founded on reafon, tliat a-wife, indepen- 
dent of the enadlment of any ftatute, ihould not be allowed to claim 
both a conventional provilion and a terce out of her hufband's lands. 
This was the law prior to the ftatute 1681 ; and it was to corred 
the ignorance of writers of marriage fettlements, and to prevent an 
undue advantage from being taken of hufbands, contrary to the real 
meaning and intendment of the parties, that the ftatute was made; 
which, inftead of being narrowed, flionld receive a beneficial andex- 
tenfive.conftrudton* There appeared therefore to be the fame rea- 
fon why the law fhould, in this refped, have been extended iQiht jus 
reliiids as well as the /^rr^ >• there was in reality no diftindion betwixt 
them \ and the only reafon why^the datute 4684 waa (ilent as to the 
jus reiiSla was, that, at^hat period, moveable eftates were of little va- 
lue, and not an<objed of iegtflative attention. Hence it could not 
be^doubted, that where ^in a marriage contrad a provifion was ftipu- 
lated for the wife in tlie event of the hufband's predepeafe, it was the 
intention of parties it ihould be in full of all (he could claim out 
of her hufband^s eftate. 

2^fo, Upon a fair and juft conftruAion of the marriage contrad, it 
appeared that the jus reltSte^ in the prefent inftance, was clearly cut off. 
All contrads muft be conftrued according to what appears, to have 
been the intention of thex:ontra6ling parties. The intention of the 
parties in the prefent caie was obvious ; and, in point of law, an im« 
plied or virtual difcharge had as ftrong an efic(5 as a difcharge con* 
veyed in the moft explicit terms. In this contract, accordingly, a fjm 
of money was exprefsly ftipulated to be given to the wife's neareft of 
Icin in the event of her predeceafe; wihich could bear no othtr ton- 
ftrudtion, than that it was treim to come in place of that claim which, 
from the communion of goods, accrefced to the wife's neareft of kin 
out of the moveables when there was no fpecial fettlement. From 
this claufe it was plain, that both the wife's claim of terce and claim 
jure relidne were under view, and intended to be fuperfeded by the 
conventional provifion, 6th Jan. 1747, Crawford contra Hdy. Fac. 
Col. 24th Feb. 1764, M*Kinnon contra Macdonalds. 

This ftipulation of 500 merks was, in this view of the queftion, a 
xeafonable one ; but it never could be the intention of parties, that, 
in the event of the petitioner's predeceafe without children, her 
neareft of kin fliould not only claim the 500 merks, but carry off 
from the hufl)and in his lifetime the one half of all his moveable 
eft ite. This reafoning was likewife applicable to the 4th claufe of 
the contrad ; and as in the one cafe the 500 merks muft be under- 
ftood as in full of the claim of the neareft of kin, fo the looc merks 
in the other muft be underftood to be in full of the claim compe- 
tent to the widow in the event of her furviving her hufband. One 
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claofe md'eed, in this conthuftr by whicb the Vh6le cmiqiieft wm 
fecured in faroor of the baini^ of che matriagei wa^ (kcilive of the 
caufe; as it would be completely inconfiftenc to allow the Wffe to 
claim a Ihare oi that which, with her owb conieiiti was provided to 
her children without any burden or limitation. Did. v. i. p« 546* 
17th June 1732, Stirling of Glorati^w/r^ Lakes. 

The petitioner alio maintained, though iniiiih^g but little opofi it 
in point of argument, that the meaning of the interlocutor of the 
.Court reclaimed againft, was, that tfaoagh file oot^ld not take both 
her legal and conventional provifions^ yet fiie might betake herfelf 
^to the one or the other as ihe fhotild fiAd moft beneficial. But this 
the refpomlents denied ; for as it had been determined that the mar- 
Yiage contrad was binding upon all parties, this neceflTarily tiedhet 
down to be fatisfied with the providons therein ftipulaced. 


In giving judgment, their Lordfl^ips were of opinion that the jut 

reliSa was not excluded, except by an exprefi claufe, or where parti** 

cular fubjeds were fpecially provided. The claufe in the cootrad 

as to the conqueft, by which it wa^ fettled y^ diftinationc to ihe heirs 

of the marriage, could not fail to have that import and conftruC'^ 

lDec.11. tion; and they therefore ** found, That the petitioner claim^ing on 

*770' u ii^tjus reliSa was excluded from any Ihare of her hulband'^ con* 

" queft or other moveable eftate flanding fpecially provided by the 

** contract of marriage, but not from her'ihare of any other move- 

'^ able eftate belonging to her hufband which did not fall utider iaid 

*^' provifions.*' 


Lord Ordioaiy, M^uicJda. 
Clerk, Tait. 


For Tod, L9eUfarL 
For Wemyfs, Moiquem^ 
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"No. XX. Becmber i8. 1770, 

ANDREW JOHNSTON and BEATRIX COLQUHOUN, Purfuers ; 

COWTRA 

THE TRUSTEES for the Creditors of MefTri Fairholms Bankers in 

Edinburgh, Befenders. 

Bankrupt.— -Arrestment. — Truji-difpojition by hanhrupts to certain truf- 
tees for behoof of their creditors reduced upon the aSt 1696, c. 5. — iVb»- 
ac ceding creditors ufing arrejlments with the public banks ^ where the 
^ trt^ees had lodged the bankrupt's funds ^ preferred upon their diligence. 

HTTPON the 26th 'March and 3d April 1764, Adam and Thomas 
^ Fairholm granted a difpoficion of their whole eftate, heritable 
and moveable, in favour of certain perfons in truft for behoof of 
their creditcMTS, with power to fell their whole fubjedts^ recover the 
debta, and to divide the proceeds from time to time among the cre- 
ditors, ecjually in proportion to their debts, without prejudice to any 
preferable right or diligence done by any of the faid creditors prior 
to the completion -of the prefent right. It was farther provided, 
that if the major part of the creditors ihould think fit to choofe other 
truftees, thofe named ihould denude in their favour. 

A numerous meeting of the creditors, on the id of April, agreed 
to the raeafores propofed : a deed of accefiion, approving of the truft- 
difpofition, was made out and figtiedj which contained provifions, 
empowering the frtiftees to decide all diJfFerences that might arife 
amongft the creditors, or betwixt them and Meflrs Fairholms : and 
it was farther declared, that if any of the creditors did not accede, 
it ihould be lawful for thofe who did accede to infiil in fuch diligence 
as they had ratfed or ihould raiie, the benefit of which to be applied 
te the common behoof of the acceding creditors, the rights and pre- 
ferences competent to any creditor prior to the truft being faved and 
refervtd. 

Soon after this itteeting, the Meflrs Fairholms were rendered bank- 
liipts, in terms of the ad 1696, by an acceding creditor. 

The purfuers, creditors of the bankrupts, did not accede to the 
truft, or fabfcribe the deed of acceiOon ; and having, in December 
1764 and January 1765, arreiled in the banks the moneys depoiited 
there by the truftees, thereafter brought an adion for reducing the 
difpofition, as contrary to the ena£lment of the ftatute 1696, c. 5/ 

The Lord Ordinary " Suftained the reafons of redudion of the 
^' truft^ifpofition libelled, in fp far as the purfuers have an interefl 
'' therein ; and appointed parties to be ready to debate on the efFedt 
^ cf the arreftments founded on^^* 

Two points came accordingly to be argued, imo^ The validity of 

the 
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^thetruft deed; ^do^ The effed of the purfuers arreilments« They 
mere brought fully before the Court ; the j?/y?, in a reclaiming peti- 
tion for the trufteeS| ^ith anfw^rs for the purfuers ^ aqd the fecmd^ iu 
mutual informations. 

Upon the validity of the truil^deed, the ttv&ees pleaded : 

9 

\mOj When the words of the fiatute were accurately attended to» 
they did not in found condru&ion go farther than to void difpofitions 
made to one or more creditors in preference to the reft, but not to 
render inefTedual farr conveyances executed for the benefit of all, 
and in order to make an equal diAribution among them of the bank- 
rupt's eftate. If the legifl iture had intended to make void all convey- 
ances by a bankrupt after his bankruptcy^ the enadment would 
have been generals but the term in preference to other creditors^ which 
was the criterion as to deeds ftruck at by the ftatute, plainly fuppofed 
the exerclfe of partidity and injuilice in favour of a part, and ren- 
dered it of conrfe impofTrble to conflrue the enadlment as compre- 
hending deeds made for the manifeft advantage of the whole <:redi- 
tors. 

It wa« ftni clearer that the difpofition challenged did not fail un- 
der the intendment of the ftatute. The objed of the a<fl 162 1, 
c. 1^. was to preferve an equality in the diftribution of bankrupt's 
««ftates, by preventing them from making gratuitous conveyances to 
confident perfons- This law was imperfed, as it did not prohibit a 
bankrupt from executing conveyances of his eftate to favourite <:re- 
ditors in fatisfadion of their debts. To remedy this deff d, the fta- 
tute 1696 w:»s introduced; the equality of diviiion was the principle 
of both ; and though landed property was no doubt at that tin>e the 
chief objed of confideration, it never could be prefumed that it was 
the intention of the Jegiflature to render ineffedual a conveyance 
executed for fo juft and good st purpofe as an equal diftribution of the 
perfonal eftate; a meafure founded on the very principle the ftatutes 
meant to enforce. An ad of bankruptcy did not transfer the pro- 
perty of the bankrupt's eftate : he was intitled to do .every ad with 
regard to his eftate that was not reftrained by the ftatutes ; and as 
the ftatutes did not reach fales of his property or payments when 
honeftly n>ade, far lefs could they be underftood to reftrain the moft 
equitable of all ads, the execution of a fair de^d, making a propor- 
tional diftribution of the bankrupt's eftate amongft his creditors. 

The principle adapted by the Jegiflatn^re in regard to the diligence 
of creditors, as well againft the real as the perlbnal eftate of their 
.debtors, -was decidedly in favour of the rule of equal diftriburion 
to all interefted. Inftances of this occurred in the ftatutf: 1661, 
relative to the pari pa£u preference in apprifings, and in the ad of 
fed, 28th Feb, 1662, which regulated the preference of diligence 
againft the perfonal eftate of a deceafed debtor. 

idoj The decifions of the Court upon this branch of law, when- 
ever the conveyance was fair and in form unexceptionable, confirmed 
the principle maintained; while thofe, again, that were adverfe, were 
involved in peculiar circumftances. In the cafe, Kames, 17th Nov, 
1725, Muirhead contra Creditors of Watfon, it was found, that a di(po- 
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pofition by a bankrupt, in favour of his whole creditors, was not re- 
ducible upon the a6t 1696 at the inftance of a pofterior arrefter. In 
the cafe, July 1729, Farquharfpn ro«/r^ Creditors of Gumming, Did. 
v/ I. p. 85- the Court went perhaps too far; and in the next accordingly. 
Did. V, I. p. 85- 28th Jan. 1735, Mans6eld contra Brown and Stobo, 
the queftion underwent a limitation; but in the cafe, Fac. Col. i6ih 
Nov. 1757, Truftees for Jackfon's Creditors contra SimpCon^ the general 
quedion came under confideration of the Court, and was decided in 
-favour of the truft-difpofition. Principles of Equity, foL p. 245. 

The decifions upon the other fide. Did. v. i. p. 85. 12th July 1734, 
Snee :^(?«/r/? Truftees of Anderfon, and 3d Feb. 1736, Earl of Aber- 
deen contra Truftees of Blair, were very different from the prefent. 
In that of Snee, fome very unreafonable stipulations were made in 
favour of the truftees ; they were the bankrupt's relations whom the 
-creditors had no power to change ; they were empowered as arbiters 
to determine the expence of tlieir own management; and there was 
a forfeiture impofcd upon the creditors who fhould quarrel the 
truft-right^ In the cafe, Fac. CoK 4th Nov. 1764, Mudie contra 
Truftees of Strachan, the truftees had proceeded in a manner ex- 
tremely irregular; a partial preference had been diredly given to 
two creditors in the difpofition, and the creditor who fued the reduc- 
tion had been in the courfe of diligence when the truft-deed was 
executed- In the cafe, Fac- Col. 27th Jan. 1767, Peters contra Truf- 
tees of Dunlop, a dired partial preferenc-e had been eftabliftied to a 
whole fet of creditors, foiz^ all the bankrupt's friends who had be- 
come furety for him in certain bonds due to the Crown ; fo that the 
difpofition fell diredly within the ftatute : and as this fpecialty ren- 
dered it unncceffary in the Houfe of Lor<is to take the general queftion 
into confideration, it could not be argued upon as a precedent. 

^JtiOy The expediency of giving effcd to a difpofition of this kind 
was a material confideration. The eftabliftimeut of a proper fyfteni 
of law for the diftribution of the eftates of bankrupts amongft their 
creditors had been an objed of attention in moft countries. That 
adopted in the prefent inftance, which had been executed with fair- 
nefs, and not clogged with any unreafonable conditions, was the moft 
expedient and inoffenfive to creditors that could be devifed. Unlefs 
a plan of this nature was fandioned, not only would injuftice be 
done, but immenfe loftes to creditors would be incurred. If a cre- 
ditor at hand was permitted to carry off a bankrupt's eftate to the 
exclufion of all creditors at a diftance, it would be a reproach upon 
the law of the country r and if it was declared to be law, that a 
bankrupt could not by a deed fiich as the prefent do juftice to all 
his creditors, the confidence of trade and credit would be deftroyed. 

Whenever alfo a bankrupt's eftate was fituated in foreign countries; 
as it was impoflible that each creditor could follow feparate mea- 
fures for himfelf ; fo the eftate could nor, biit by the aid of a con- 
veyance of this nature, be colleded for the benefit of the creditors 
at large, 

» 

The arrefting Creditors anfweredi 

imoy It had been a favourite objed in the law of this country, and 
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^bat all the bankrupt ftatutes had fpccially in view, to give full 
isreight to every form and mode of diligence by which creditors might 
operate payment out of their debtor's effeds. Any pradice therc- 
ibrc, or decifion tending to difappoint the efFed of legal diligence, if 
not authorifed by a new ftatute, muft be held as running counter to 
the geniu« of the law. The enadmcnt of the ftatute 1621 never 
meant to alter or weaken that fixed lule; it was direded to redreft 
abufes of another defcription. The legiflature did not then intend 
to put all creditors, the moft negligent with the moft alert, upon an 
equal footing ; the^^iri pqffii rankings of adjudgers, and preference of 
executors, by the ftatute r66i, and ad of fed, 1662, were then un- 
known; fo that the clear and exprefs intendment <ff the ad 1621 
was to leave the bankrupt's eftate fully open to the diligence ef 
creditors. 

The ftatute 1696, c, 5, made no alteration upon this rule; but, on 
the contrary, intended that all the bankrupt's efFeds (hould be left 
open as they ftood at the time of the bankruptcy, to be applied for 
the payment of debts according to the due <courfe of law, and of 
that diligence the creditors might think fit to purfue. It was ac- 
cordingly cxprefily enaded, ** That all voluntary difpojitions.^ ajjigna-^ 
*• tions^ or other deeds'^^ granted by notour bankrupts, &c. to arry of 
their creditors^ and in preference to others, (hould be void and nufl, 
and (hould be fo found at the fuit of any of their juft creditors. This 
ftatute efFedually tied up the hands of bankrupts, but farther it did 
not go ; nor did it ever intend or provide that the confequences 
thereof fliould be an^equal diftribirtion among the creditors of the 
whole* eftate. Though it difabled the bankrupt from making any 
4iftribution in the way of conveyance, it by no means ^eKclnded the 
-diligence of creditors, but, on the contrary, left them at full liberty 
to ad as by law authorifed. The pari pajjii ranking of adjudications^ 
by the ad 1661, and of executors, &c. by the ad of fed. 1662, was 
then well known, and left ki full force; and though perfonal eftates 
were not then fo inconfiderable as to efcape the attention of the leeif- 
lature,'no alteration was made, or farther equality among the credi- 
tors introduced ; far lefs was it intended or declared that the diftri- 
button of them fliould be left to the pleafure of notour bankrupts, 
to the exclttfion of the operation of legal diligence. 

The diftindion taken up upon the words of the ftatute was a mere 
criticrfm that had no ^operation upon the fenfe. The ftatute made 
no diftindion as to the form of the deeds, or whether they were 
granted to the whole of the t:reditors or only to a part^ for if the 
deeds appeared to be an alienation of any of the effeds in favour of 
creditors, they fell under the prohibition of the ad. The deed alfo, 
though granted t€ the whole, was at all events to the prejudice of 
thole creditors who did not accept ; as it compelled them to fubmit 
to a mode of m^inagement contrary to their choice, and to deprive 
them of the power of ufing that diligence the law allowed. 

2rf<?, The decifions of the Court upon this point were conclufive; 
fo that in confequence of thofe that had been lately pronounced, -it 
mi^ht truly be confidered as at reft. The earlier cafes of Muirhcad 
contra Creditors of Watfon in 4725, and of Farqnharfon contra Cre- 
ditors of Gumming in 1 729, were little to be regarded, aud mig'ht 

now, 
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now, without impropriety, be termed erroneous. The cafe of Man(^ 
field contra Brown and Stobo in 1729, went in favour of the prefent 
arguments The cafe of Snce CMtra Tru&ees of Anderfon in 1734, 
and that of the £url of Aberdeen w«/r^i Truftees of Blair in 1736, 
were precifely in point; and in that of Snef^ the Lords^ in the mofl 
exprefs terms, declared their fentiments, the following claufe being 
inferted in the interlocutor: ** jind farther find ^ That no di/pqfition by a 
** bankrupt debtor can difable creditors from doing diligence^* The cafe 
of Simpfon contra Truftees of Jackfon in 1757, was perfedly diilin- 
guiihed from the prefent. Previous to the difpoiition, the acceding 
creditors had done feparate diligence, had attached the efleds, and 
afcertained their ihares : Simpfon had done no diligence ; the acce« 
ding creditors had of courfe obtained a preference independent of 
the difpofition: fo that in thefe circumftances the general point of 
law did not fall to be confidered. The cafe, Fac. Col. 4th Nov. 1764, 
Mudie coff/r^ Truftees of Strachan, was a dire(5l precedent; and in 
the late cafe, Fac. Col. 27th Jan. 1767, Peters contra Tx\i&.tts of Dun- 
lop, the judgment of the Court unqueftionably proceeded on the ab* 
ilradl point ; which, without adverting to alleged fpecialties, was in 
general terms affirmed in the kft refort. 

^tio^ The apgument drawn from expediency, when duly confidered, 
had no folid foundation, it had indeed been long a fpeculative quef- 
tion, Whctheir fuch difpofitions were beneficial or hurtful ? They were 
for fome time confidered in a favourable lights but experience dis- 
covered theteverfe; and then the Court returned to that conikruc- 
tion of law, from which, by an inclibacion to equity, it had been 
diverted. By fuch deeds, the hands of creditors were found to be 
tied up, and the eftates of bankrupts thrown under the management 
of perfons of their own nomination, whofe fidelity, and diligence 
were unknown. It became alfo obvious, that if debtors were al- 
lowed, under pretence of executing difpofitions tn favour of the 
whole, to circumfcribe and fruftrate the effod oi the diligence (^ 
particular creditors, they would eafily fall upon fchemes to give 
more fubftantial preferences to thdfe they wiftied to favour; fo that 
more bad confequences would flow from fuch a privilege than were 
'fufficient to overbalance the trivial advantages which it was fuppoied 
might refult. 

The alleged iBjuftice that would be done^o creditors at a diftance, 
was an dbjedion that went too far. If this apprt-henfion was well 
founded, it could be urged with equal force to fet afidc even prior 
diligence when the debtor was not a bankrupt, though infolvent at 
the time. This would be a repeal of the ad i6xi; yet no reafon 
could be afligned why a bankrupt ihould have the power, by a vo- 
luntary deed, of excluding that diligence which was pofierior to 
his difpofition, more than that which was prior to it. 

As the bankrupt flatutes of Scotland could not operate extra terri^ 
torium^ any benefit that might be fuppofed to arife from a difpofition 
to eflTeds in foreign countries would not thereby be excluded. If a 
cafe could be fuppofed, where^fFedts were fo fituated that they could 
be reached by no diligence whatever, fiich a difpofition might be fuf- 
tained as beneficial^ but that never could be conceded, when, as in 

the 
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the prefent inftance, the effeds were confefledly in Scotland^ and 
could all be attached by the dilig^ence of this country.. 

Upon the effed of the purfuers arreftments, the truftees pleaded: 

Though the trtrft-difpofition challenged (houM not be held fufE- 
cient to bar the creditors from attaching the eftate of the bankrupt 
by legal diligence, the arreftments nfed by the purfuers could have 
no effed; nor could they in virtue of them pretend to draw more 
than a rateable proportion of the fund in medio along with the other 
creditors. MefTrs Fairholmes were not fey their bankruptcy dlvefied 
of the property of their eftate: rhe difpoiition executed was there- 
fore efFedual in law while not challenged; and no challenge had 
been made till the money was paid into the bank for behoof of the 
creditors ; which was the fame thing as if it had been paid to them- 
felves. If the bankrupts had converted their eftate into money, and 
paid it proportionally among tjie creditors, foch payments muft have 
been fuftained ; and there was no reafon for a different rule, where 
the money arising from the eftate had been lodged in the bank by 
the exprefs appointment of the creditors. The money fo lodged was 
truly their money; they had each a right thereto in proportion to 
their debts ; it was the fame as an adual payment, and muft be 
equally fecure againft the diHgence of diffenting creditors. Fac. 
Col. 23d Jan. 1756, Sou per re^/rfr/j Creditors of Smith. Karnes, Sel. 
Decif. 30th July 1766, M^Kellrow/r^? Truftees of M^Lurg. 

If an arreftment fuch as the prefent was found good and preferable, 
it would not only be inconfiilent, but productive of manifeft ini- 
quity. A diftenting creditor could not either with juftice or con- 
gruity conteft the truftees right to recover for behoof af the credi- 
tors, and at the fame time convert their adings to his own advan- 
tage. If this was allowed, it would give that creditor the exclufive 
benefit of the difpofition and truft granted for behoof of all the 
reft. 

The arreftments in the prefent cafe were, in another point of view, 
inept and infufficient to attach the ftiare of the acceding creditors. 
Neither the truftees nor the banks were debtors to the bankrupts, 
but to the creditors quoad the ftiares of thofe creditors who had ac- 
ceded : and it was a fettled point, that an arreftment ufed, not againft 
a debtor to the common <iebtor, but againft the debtor*s fador, or 
againft the truftees of the debtor to the common debtor, was inept. 
Did. V. I. p. 57. lith Dec. 1752, Campbell. 9th Feb. 175-9, Stalker. 
If the money recovered had been retained by the truftees, an arreft- 
ment ufed againft them by the purfuers would have been inept ; and 
the cafe was not altered by the money having been lodged in the 
banks, which being the depofitaries either of the truftees or credi- 
tors, could not, in the furthcoming, depone that they owed the fums 
depofited to the bankrupts. 

The arrefting creditors pleaded: 

In the event that the trufl-deed was reduced, it followed as a ne- 
ceflary conlequence, that nothing done thereon prejudicial to the 

purfuers 
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purfuers intereft could be fuftained.^ As neitlier the truftees nor ac- 
ceding creditors would then have any title to the banknipts efFeds/ 
thefe would fall to be confidered as the funds of the bankrupts, and, 
like all moveable funds in the hands of third parties, efTedually at- 
tachable by the diligence of creditors. A difpofition of this kind 
by a notour bankrupt, inllead of being held equivalent to a pay- 
ment, had been deemed a fraudulent alienation, and as fuch pro- 
hibited by the ad 1696. Though the difponee therefore had not 
only uplifted the fund, but paid it over to the creditors intended to 
be favoured, their right could flill be no better than that of the dif- 
ponee ; their title dill depended upon the difpofition ; aiid if that was 
null or reduced, the fund became truly the bankrupt's property. 
But, in the prefent cafe, the money never had de faBo been paid 
over to the acceding creditors, but lodged in the banlc; fo that If it 
would have been recoverable though paid over, a fortiori muft it, 
while in medio j be liable to attachment by legal diligence. 

The decifiaiH referred to, Fac Col. 23d Jan. 1756, Souper, and 
Karnes's Sel. 30th July 1766, M*Kell, admitted of an obvious and 
conclufive anfwer. In neither of thefe had the common debtor been 
rendered bankrupt in terms of the ftatute : his difpofition to truftees 
was not therefore reduceable ; and hence a creditor could not by ar- 
reftment carry off what had been recovered by an effedual deed. 
The.decifions, Fac, Col. 4th Nov. 1764, Mudie coraraTvxx^te^ of 
Strachan, and Fac. Col. 27th Jan. 1767, Peters contra Trxx^ct% of 
Dunlop, were precifely in point; the purfuers of the redudion ha- 
ving been preferred on their arreftmentfi in the truftees hands. 

The objection to the competency of the arreftments was founded 
on the fallacy in taking for granted that the money arretted be- 
longed to the acceding creditors. Whenever the truft was fet afide, 
that money^ whether in the hands of the truftees or the bank's, be- 
came the property of the bankrupts j the holders came of courfe to 
be proper debtors to them ; and hence the arreftments had been moft 
competently laid in their hands. 

At advifing this caufe the Bench was full. The decifion was given 
on the general point; and though the deed in the prefent inftance 
was acknowledged to be extremely fair and unexceptionable, the 
Judges were of opinion that it could not be fuftained: they did not, 
however, entirely difapprove of fuch deeds ; but thought themfelycs 
bound by Viferies rerum judicatarum, in particular by the judgment in 
the cafe of Strachan in 1764, and by the late cafe of Dunlop in 1767, 
afi[irmed, as they underftood, upon the general point, in the Houie 
of Lords — Four Judges diflented. As the triift was accordingly re- 
duced upon the ftatute, the Judges, on the fecond point, were clear 
it followed as a neceffary confcquence that the arrefters were pre- 
ferable. 

The following judgments were pronounced : 

" The Lords, on the petition and awfwers,* adhered to the Lord Dec. i8. 
** Ordinary's interlocutor, fuftaining the reafonis of redudion of the *^'^' 
*^ tfuft-difpofition, in fo far as the purfuers have an intereft therein, 
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^^ and tedueed accoiidingly : and on the (report and InfbnnatinDs^ 
^^ thej preferred Andrew Johnftoo and Anne Law, the arreiVers, on 

^^ their arreftments produced.'^ 

» 

X^td Ordinary, Gardenflotie. Tor Johnftoa and Law, ittfr, &A 

£lcrk} Gihfon. Tor the Truftcesy ^dm. Mont^omify, Macquem* 


The fame day the Court decided a fimilar queftion between the 
truftee for Hog*s creditors and William Scott writer in Edinburgh : 
the truft-right being reduced, and Scott the creditor arreftin|; in the 
xruftee's hands preferred upon his diligence. 

Lord Ordinary, Batjarg* 'For Scott, Roe, 

Ckrk, Gihfon^ for the Trufteea, Iky Ctu^. 
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No« LXI. December 1S0 lyyo. 

JAMES YE AMAN of Murie, Purfucr ; 

CONTRA 

' PATRICK CRAWFORD of Auchinames, Defender, 
SERvrruDE.— -<^ri^*^« io the Smithy of a Barony. 

BT the old inveftitures of the barony of Errol, the proprietors 
were, above a centnry ago, infeft in the lands of Kirktown of 
firroly and a variety of other lands and tenements, with the mill of 
Enrol, mill-lands^ multure, &c. '^et cnm lie fmiddie de Errol, et 
univerfis privilegiis, libertatibns, divoriis, et cafualitatibus ad eaf- 
dem pertinen. folit. et confoet.*' Under the above defcription, 
taken verbatim from the old inveftitures, Mr Crawford Aood infeft 
in the barony. The Mains of Errol, the property of Mr Yeaman, 
formerly made a part of the barony ; and though for many years 
4ifmembered, it appeared that the aftridtoji to the fmithy had been 
kept up ; and that the tenants and pofieiTors of thefe lands had been 
in the conftant u(e of carrying their iron-work to it, and of paying 
certain dues« 

In mutual petitions to the Sheriff of Perth, the one at the inftance 
of Mr Yeaman to be relieved from, the other at the inftance of Mr 
Crawford in fupport of the aftridion, the queftion, as to the legal 
conftitution arid exiftence of this fervitude, came to be difcufled : 
and the Sheriff, upon advifing a proof, found, ^* The pojOeiTors of the 

" Mains 
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^ MaiQS of ErF6l aftrid«d to the feiithy of Enrol for the manufac- 
** tory of the iron- work belonging to their hufbandry, and liable 
*' to the fmith of Errol in the ordinary and accnilomed boll or quan- 
'^ tity of vidiial for each plough.*' A bill of advocation having 
bten refufed, 

MrYeaman, in a reclaiming petition^ contended, That this quefiion 
could not be determined by any of the rules that were admitted in 
queftions of thirlage to a mill — ^The laft was a fervitude well known 
and eftabliihed in law, but the iirft was not ; and though Craig, 
lib. %. Dieg, 3. § ig. did mention a claufe in charters '^ cum jabrilibus ^^ 
fuch claufe only gave a right to the grantee to have fmithies on his 
grounds, and to exclude others from ereding them ; but did not 
thereby eflablifh any obligatory fervitude upon the tenant^ to have 
their work performed there- Though there .were examples in Scot- 
land of a perfon binding his own particular tenants to a fmithy 
iituated upon the proprietor's own grounds, yet it was a very dif- 
ferent cale where an attempt was made to tie down the proprietor 
and tenants of one eftate to have their work done by the barony 
fmith of another. 

There was no fufHcient title in this cafe to found the prefcriptive 
right; for though JMr Crawford had by his charter a right to the 
fmithy of Errol with the pertinents^ it did not follow that the work 
of the petitioner's eftate was any pertinent thereof. It could not 
have l)een the view of fhe original parties to eilabiifh a perpetual 
fervitude in this caie, as no fuch contra<Sl could have been introduced 
without fome writing : no fuch agreement appeared upon, or could be 
inferred from the titles to the petitioner's lands ; for as in thefe 
the aftri&ion to the mill of Errol was exprefsly mentioned, this to 
the fmithy would have been as pofitively referved, if it had been 
thought CO exifl. 

Mr Crawford anfwered: 

Although the fervitude claimed in the prefent inilance had never 
before been known or heard of, lio reafon occurred why upon the 
general principles of law it (hould not be made efiedual, if conili- 
tuted by any of the known modes in which icrvitudes were efta- 
blifhed. Voet* lib. 8. tit. 3. § 12. The fervitude offea-ware was not 
mentioned in any of the-books, and had yet been repeatedly fuftained 
upon prefcription alone. But this aflridtion to a fmithy was not a 
fervitude unknown in the laws and pradice of this country ; it was 
eftablifhed, like all others of that nature, upon account of the ne- 
ceflities of an early period ; it naturally grew up into an exclufive 
privilege; and in fad was very common in feveral parts of Scotland, 
particularly in the northern counties. A particular account of this 
fervitude was given by Sir Thomas Craig, 1. 2. Dieg* 8. § 25. whofe 
words did by no means admit of the interpretation, either in fenfe 
or fpirit, that the petitioner had endeavoured to give them. 

The refpondent^s title, in the prefent inftance, was unchallengeable, 
not only to the fmithy itfelf, but to all the duties and privileges 
which the proprietor had been in ufe to receive out of any lands 

liable 
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liable to the iervitude^ The alienations made fince the fervltude 
firfl obcaioed could not diilblve the obligations unlefs it had been 
loft by immemorial difuie, or by exprefs liberation given up. There* 
was therefore a. good prefcriptive .title; and the immemorial pofTeU 
fion that had followed, which was proved not only by parole tefti- 
mony, but by exprefs mention made of the aftridion in the tacks to 
the petitiouei^s tenants 57 years back^ muft unalterably eftablifh the 
right. 

Dec«i8. The Lords remitted to the Lord Ordinary to pafs the bilL 

Xiord Ordinary, Halkt. For Yeamao, H. DtmJas, . 

, Clerky Gib/on. For Crawford, Ilaj Camphett, 


No. LXn. December 21. 1770, 

MARY JOHNSTCW, Daughter of the deoeafed Mr Johnfton of 

Selkoth, Purfuer; 

CONTRA 

JAMES PASLEY of Craig, Defender. 

Reparation^ — Damages.— jBrwrit of a promife of marriage^ and in jujlh- 
fication thereof writing an injurious letter y if relevant to infer damages ? 

MR PASLEY, when 75 years of age, made propofals of marriage 
to the purfuer, a young woman of 25, of a good family : his 
offer was accepted of; and the purluer, with his approbation, went 
to vifit her friends, in order to inform them of her marriage. la 
her abfence, Mr Pafley changed his mind, and wrote to a friend and 
companion of the purfuer the following letter — 

'* Miss Grahame, 

** I cannot go out but I am dunned with poor Mally's light car- 
^* riage with the tenants and others in the neighbourhood, which you 
" cannot but know. If fhe behave fo now, what will fhe do after- 
wards y which has given me more uneafinefs than all I heard from 
Moffat. It is not my children, but every body will talk. I wifh 
1 may be preferved from danger at this time of life, and not be 
** made a fpeech to the whole country. I hope there is no harm done. 
Is all from, Madam, your moft humble fervant. (Signed) James 
Pasley.*' Bated at Bar r^ ^b ^pril 1769, 


it 
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The match being thus broken off, the purfuer brought an adlion 

before the CommifTaries, concluding, that the defender fhpuld either 

celebrate the marriage, or make payment to her of L. 500 Sterling 

,in name of damages ; and, in vindication of her charadcr, (hould 

write 
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urite and deliver a palinode or recantation. The defender objeded 
to the relevancy of thefe conchiiions; but the Commiflaries pro 
nounced an interlocutor, aflbilzieing from the marriage ; and as to 
the damages, allowed a proof— They pronounced rliis judgement* 
Having again coniidered the libel at the purfoer's itiftance, find 
•' the defender's having made hFs addrefles to the purfuer for mar- 
riage, and his having thereafter refolved to break off the en- 
gagement fettled betwixt them in manner libelled, and faid pur- 
** fuer being wronged and injured thereby, relevant to infer damages ; 
" ViuA^feparatim^ finds faid defender's writing the letter libelled, and 
" faid purfuer having been wronged, injured, and affronted thereby, 
**' alfo relevant to infer damages, a fine, and palinode : and alfo find 
the defender having induilrioiifly propagated (undry falfe and 
groundlefs ftories of the complainer in the neighbourhood, tending 
to llander the complainer, y^/>^3rr^7//>/ relevant to infer faid conclu- 
*' fions.** 

Mr Pafley advocated^ andthecaufe having been taken to report 
upon memorials, 

The purfuer J in fiipport of her adtidn upon breach ef promife^ 
pleaded: 

That (he had not only been hurt and affronted, but had been ma- 
terially injured by the defender's condud : for as there was no man 
^ho did not feel fatisfadtion in thinking he was prefernd by his wife 
to others, fo there was no woman who would not be fhunned by 
thofe who would perhaps have refpeded and courted her, if fhe had 
fhewn not only that (he gave a preference to another, but was flighted 
by the perfon (he was willing to accept of. Though no decifion upon 
this point had perhaps as yet occurred, the material juftice of the 
cafe and analogy of law flrongly fupported the claim. Adions of this 
nature were authorifed by the Roman law, Aulus Gellius, lib* 4. c. 4. ; 
and in England, where they frequently occurred, exemplary damages 
for the fimple breach of promife were uniformly awarded. Bacon*s 
Abridg. V, 3. fol. 574. Lord Bankton, b, 1. t, 5. § 8. 

As to the ktter to Mifs Grahame, fo far from being an excufe for 
the defender's condud, it was a glaring aggravation ; it was injurious 
in the extreme, even though it had no count dtion with the breach of 
.promifip : for the malicrous afperfion it contained muft necefTarily 
iubjeft the purfuer to a patrimonial lofe, as it muft deprive her of the 
hopes of fucb a marriage as flie might other\\iie have expeded. 

The defender pleaded : 

It was an eftabliflied point in the law of Scotland, that a promife 
of marriage was not effedual either to compel the parties to foUm- 
niie it, or to make the party refufing liable in damages to the other; 
and even a contrail of marriage imported nothing more than a re- 
folution of parties, from which either nnight refile dim res efi Integra. 
Mr Erlkine, b. ^. t. 6. § 2. Lord Bankton, v. i. p. 106. § 2. p 107, 
§ 4 p. 162, §3 Lord S^air, b. 1. t. 4 § 6. It had accordingly been 
the uniform practice in repeated deciilons to refufc adion in cafes of 

3 B this 


*-* 


1^ EECKIONS^ OF THE . No. UUtt 

thh nature; Bracei No. 3^5. Fosint. 2d Jaa. 1685, Grahdmc. Stalr^ 
I4.th Dec. 1675^ Mercer. 

The letter, it was faid^ was tbe^entleft way heooukl take to inform 
the puriuer that he iiad changed liis raiiKl The ctrcumftances of 
the cafe evinced, that the amnuu injuriandi^ which muft not merely 
l>e prefumed but proved, was out of the queflion, M'Kenzie, tit. 
Injur, p. A S3 To conftitute fcandaU the injurious texpr^lCon mud 
be publicly uttered. If he had written to the purfuer herfelf, nd 
adion of defamation <:ould have been founded on it; and when, in<- 
ftead of doing fo, he wrote to her intimate friend and confident, 
there could not poiilbly be ^v\y di^rence. 

Some of the Judges exprefled their dt£ipprobation that the caufe 
came before the Court m that (hape, as they did not approve, in 
•queHions of this kind, to dtfcufs feparate relevancies, and would have 
preferred judging of the whole upon a proof before anfwer. They 
were, however^ clear, that no adion could be fuftained in this country 
ioT the breach of a (imple promife, unlefs fomething had intervened, 
fuch as befpeaking clothes, &c in expectation of the marriage* It 
was alfo obferved, that the defender's drawing back was no injury to 
the puriuer's charadler, and that the>aUeged calumny was of a trifling 
nature, and not to be regarded. 

^^ *^* The Lords aUowied a proo£ 
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.Xiord Ordmary» JitonLodJo. Tor Johnfton, y* Fergi^on. 

Clerk, For PaHey, A. O^ilvu. 


No. LXm. December 21. 1 770. 

DAVID, ADAM, and JOHN DONALDSONS, Brothers of the de- 

ceafed William Donaldlbn, Petitioners. 

Tutor and Pwil.— T'Af Court refufed to mitborife tutors to nB upon the 
failure of a"- (ine qua non, but appointed afa£hr loco tutoris. 

-1X7ILLIAM DONALDSON died in 1769, lenvmg a daughter Nfary, 
^^ and a natural (on Robert, both under puberty. By a fettle- 
ment of his affairs, he appointed Sarah Kuflel his fpoufe and the pe« 
titioners to be tutors and curators to his laid children; " declaring; 
** any two of them to be a quorum, my wife beii>g always one.'* 
The tutors accepted, and continued to ad for fume time; but Sjrah 
Kuilel having entered into a fecond marriage, became unqi]alifie4 ; 
and as Aie was named fine qua non^ the remaining tutors were ap(>re- 
faenfive of the conlequenccs of their ading, unlefs a«iihoiif^ by tiie 
Court. 

They 
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They accordingly applied by petitioii, Hatirig the fed, and fug- 
;e{led it was part of the aabile (>ffici^m of the Court to fupply omi(^ 
[ions ia the deeds of private parties : that there was an obvious omif- 
fion in the deed in queftion; for vhen it named the widow tutrix 
Jine qua non^ it ought to have provided for the nomination falling 
either by her fubfequent marriage or death. In a cafe dbferved by 
Forbes and Fountainhall, fimilar to the prefent, reHef had been g:iveiK 
Didt, voce jun/di£iion, nobik ojfficium^ 3d July 1711, Tutors of Niddry 
fuppUcants. It was farther obfervcd, that fhoiigh the neareft agnates 
might (erve tutors ^f law to the daughter, no fuch uaeafure could be 
followed as to the fon, who had no agnate. 

The Judges were clearly of opinion they had no power to grant 
this application ; but, upon a fecond petition, they pronounced the 
following iftterlocutor : 

ft 

*• Having rcfumed confideration of this petition, and no ohjedionDec 21. 
^* being given in thereto, nominate and appoint the petitioner Adam '7'°' 
^* Donaldfon fai^or loco tutoris 10 Mary and Robert Donaldlons, with 
*^ the uCual powers, the faid Robert Donaldfon, before extract, finding 
•** cautipp in terms of the adl of fcderunt." 

For the Petitioners^ G.'^/Vr^'tt^. 


No. LXIV. January 22^ 177^» 

THE DUKE OF QUEENSBERRY, Purfuer j 

CONTRA 

WILLIAM JOHNSTON of Lockerby, and others, Proprietors of 
dominant Tenements upon the Commonty of Bengal, Deienders. 

CoyL^(^T^.-^^Intbedivi/ion (fa commofFtyj where the dominant tenemrttts 
were included in a cumulo valuation^ the immemorial payment oj cefs^ 
the proper rule jor making the divijion of /aid cumulo, and thereby to 
afcertain the refpeBive inter ejls oj the dominant tenements claiming in tbe 
divifiofH^fucb divijion of a cumulo valuation competent only to tbe 
CommiJfiomr4 of Supply. 

•T^HE purfuer having brought a procefs of divifion of the commonty 
•*- of Bengal, the marches and rights of the dominant tenements 
were afcertained, fo that nothing remained but to make the divifion 
in terms of the ftatute 1695, c* 38* according tp the valuation of the 
^properties of thole having intereft. Upon this point, however, 
owin^ to the particular fituation in >which tbe dominant tenements 
/fiood, a queftion occurred. 

Part 
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Part of tlie piitfuer^s lands having a right in this ccminionty, and 
part of Johnftbn of Lockerby*s, were dated in the cefs books under 
one cumulo valuation ; which alfo comprehended other lands belonging 
both to the purfuer and Locket by, which had no intereft in the com- 
inonty* There were alfo other lands belonging to Lockerby having 
an interell in the comuionty, which were ftated under one cumulo 
along with other lands which had no interell ; betides foine other 
lands cvf Lockerby ^s which were dated under feparate and difliud 
valuations. 

Though the tenements that had, and thole that had not an intereft 
in this commonty, were in this manner, as to their valuations,' blend- 
ed and intermixed with one another, yet the dominant tenements 
had^ for time immemorial, paid cefs according to a certain valuation^ 
The purfuer conceiving that this ufe of payment afforded a fuffi- 
cient rule, whereby the refpeAive valuations of the different tene- 
ments might be afcertained, fubmitted that propofition to the Lord 
Ordinary, who pronounced an interlocutor in thefe terms : but ob- 
jedlions having been dated, the following judgment was given : 
'^!!l-l*' ** Finds, That as it is not contraverted that the feveral lands which 
** are found to have an interell in the commonty of Bengal under di- 
" vifion have immemorially been in ufe to pay cefs and other public 
^* burdens leviable, conform to the valuation of the lands, according 
** to a certain and uniform rule or valuation, although their valua- 
tions were not feparately marked in the cefs books of the county, 
this ufe of payment is fufficient prefumptive evidence, that any of 
^* thefe lands, which Hand valued in cumulo with other lands, •have 
" been anciently feparated in the valuation ; which would be fuf- 
'* ficient ground for the Commilfioners of Supply rating them at 
** valuations conform to the ufe of payment, and thereby making 
** thofe^hat had bore in former times a high proportion of the cefs 
•* reap the benefit thereof, in drawing a proportional Ihare of the 
^* commonty correfponding thereto ; therefore adheres to the former 
^* interlocutors, fo far as concerns the rule by which the divilion is 
** to proceed." 

Lockerby and the other defenders having ftill ohjefted to the rule, 
the Lord Ordinary doubted if it was not incumbent on the parties to 
get the Commifljoners of Supply to divide this valuation, .the Court 
having no power in that mattery and having ordered informations, 

The purfuer pleaded: 

Where lands have paid ce6 at a certain fixed rule for time imme- 
morial, the prefumption of law was, that the eels had been fo pro- 
portioned at the date of the original valuation of the county, aid 
agreeable to the rents of the lands as then afcertaintd ; and this being 
the cafe, it was the only rule which, in law and juftice, could after- 
wards be followed in arcertaining the vahiatlon of their refpedlive 
lands, where they happened to be ftated undt r one cumulo in the 
books of fupply. This was the rule uniformly followed in fubdi- 
viding valuations for political purpofes ; the divilion being made, not 
according to the proportional real rent of the difiercnt parcels cora- 

pofiug 
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-^ofiiig ^fCnnailo^ hvX accordiii;^ to :t1ie$r»te bj vhicli they had paid 

cefs for time immemorial. 

Unlefs this was followed tn the prefent inftancey the a(certaitiraent 
-of theTaluatiotiTreqoirtfd coiiid TM)t be made; for as it was not now 
-known what were^be particular lands belonging toLockerbyt which 
-compofed the amulo valuations at which' fhefe lands were rated in the 

cefs books, it was impoflible^ by making a.Teferencje to the rents pa«- 

fently payable, to proportion tbefe valuations amoqgll the different 

dominant tenements. 

Lockerby and the other heritors pleaded : 

As there never had been any legal divifion of the -valuation of the 
feveral farms, the ufe of payment of the cefs could be no rule. Cefs 
Vras ufually allotted by the proprietor upcoi the farms of his eflate, 
'without any regard to their extent or value; which, however it 
might be, was immaterial to the owner, as, if the tenant paid much 
cefs, he paid lefs rent, and vice verfa. When any of the farms there- 
fore included in a cumulo valuation came to ^raw feparately upon a 
^^commonty, the juft and legal rule was, that they fhould be rated 
according to the proportion their value bore to the other farms in 
the cumulo with which they were conneded ; which value ought to 
be afcertained either by, the corred: rental of the whole lands in cu- 
mulo^ or by a juft proportioned rental ^ut thereon by judiciqus far- 
mers. 

This was the only mode in which equality and juilice to thofe in- 
tereftcd could be procured ; whereas if the rule by payment of cefs 
was adopted, the purfuef^s dominant lands, the rental of which 
amounted only to L. 153, would draw a fifth more than Lockerby% 
whofe rental was L. 200 and upwards. 

It was obferved upon the Bench, that the heft rule or mreaiure t)f 

'divifion was the original -valuation ; and that the next beA was the 

ufe of payment of ^efs : but that in order to autliorife die diviiion in 

/this Court, it was neceiTary that a proper divifion of xht cumulo valua- 

. tion, amongft the refpediveteneiDents having intereft, fhould be made 

fcy the ^ommlffioners of Supply, whofe proper bufinefs it was; and 

{Vthat it was to. a valuation of this hind only, appearing from the cefs 

books, that the aA 1695 applied* 

The Lords accordingly ^ Stfted proeefs till the parties obtain a di- 
^^ iifion of their valuation by the GommilBoners <yf Supply.^* 

The purfuer^ in a reclaiming petition, maintained, that a valuation 
by the Commiffioners of Supply was unneceflary ; that as the Court 
-was authorifed and required by ftatute to make t^e divifion, it could 
^AOt be made to depend upon other courts and jurifdidiions ; and as 
the Court was bound to bring the caufe before them to a conclufion, 
it was a necellary corifequence that they fhould be invefted with 
every power which for that^purpofe was required. If in the courfe, 
therefore, of a proeefs of divifion of commonty, the fubdivifion of 
a valuation became neceflary, the Court might incidentally take what 
proof was necdSary : the flatute 1^95 had<not faid that the valuations 
toi fuch lands could CEuly be ^ro?ed by the books of Supply, but had 

3C left 
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left that, Hke any other matter of fadt, to be aicertiained by proper 
evidence. 

Upon advifihg this petition with anfwers, it was obferved, that the 
Commiflioners of Supply alone were authorifed to drvide valuations; 
otherwtfe there might be two valuations, one for the cefs, and ano« 
ther for ctytl rights^ as in the prefent in^ance^ which might be con« 
tradidory to one another* 

1771.^ The Court adh»ed« 

Xiord Ordinaiyt Juchetdid. Tor Duke of Qucenfbeny, Miupumu 

Clcikf Kirkpairui. For Johnftoiii &c« Anmfitm^. 


No. LXV. ^ January 23. iTTi* 

JAMES CHALMERS Writer to the Signet, Purfuer; 

CONTRA 

.ROBERT HAMILTON of Bourtrielilll, Defender. 

Provisions to IIeirs and Children. — ^Faculty. 

« 

HUGH MONTGOMERY of Broomiands granted a bond of provi- 
fion, dated 18th February 1727, obliging himfelf, his heirs, &c. 
to pay to his fpoufe for her liferent, and to the heirs and bairns of 
the marriage in fee, io,coo merks Scots* 

Three daughters, Jean, Elifaberh, and Mary, and a fon Charles, 
exified of this marriage : and by a deed, dated 24th July 175 1, Broom- 
lands gave and appropriated 2000 merks of the faid fum to his daugh- 
ter Elffabeth, and the like fum to his daughter Mary, in fatisfadion 
of all they could claim through his death* 

By a deed, dated loth June 1763, firoomiands difponed to his fon 
Charles his whole eftate, referving his own liferent, the burden of 
his debts, a liferent provifion to his wife, and the burden of making 
payment of 2000 merks to each of his daughters Jean and Elifabeth, 
and the like fum ( f 2000 merks to Mary and Elifabeth Dickfons, his 
grandchildren by his daughter Mary ; and which were declared to be 
in fatisfadion to them of their intereft in the bond of provifion 
above mentioned* 

Charles the fon, in 1764, made a purchafe, from Hamilton of 
Bourtriehill, of lands in Jamaica to the amount of L. 5C00; for 
which it was agreed that Broamlands the father ihould grant an he- 
ritable bond. Upon the 23th March 1764, he accordingly, with 
confent of his fon, granted an heritable fecurity over his lands of 
Broomlauds^ &c. but under the condition that the faid lecuricy fhoutd 

not 
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-not affeft'the rents during his life, nor prejudice the annuity to his 
y9xfe^ nor be any bar or hinderance to his providing Jean and Elifa- 
beth his daughters in 2000 merks Scots each, and Mary and Elifa- 
beth Dickfons his grandchildren in the like Aim between them; *^ all 
^* of which fiiould be confidered as prior and preferable to tbc faid 
" heritable fecurity, and infeftment to follow thereupon/' . 

Hugh and Xlharles Montgomery died, the eft^te wars brought to 
judicial fale, and purchafed by Bourtriehill at the price of L. 42205 
who underftanding that the above provifions to the daughters and 
.grand-daughters were preferable debts, paid them up and took affig- 
nations. A ra:nking having enfued, Bourtriehill produced the heri- 
table fecurity, dated 14th June 1764, with the interefts of the daugh- . 
ters and grand-daughters, and aifignations from them, and t:laimed 
to be preferred. 

Compearance was at the fame time made for James Chalmers as 
afOgnce to a perfonal bond, of date i4thO<aober 1751, by Hugh 
Montgomery of Broomlaods, for L. 30 Sterling j and thereon he in- 
:fifted he was intitled to bfe ranked preferably to the children^ provi- 
fiort upon £he fum referved for that porpofe. 

The Lord Ordinary pronounced the following judgment : " Ha- 
ving confidered that the debts fecured by infeftments upon the 
lands of Broomlands would exhauft the price thereof — though the 
6000 merks Scots claimed by the common debtot^s daughters and 
grand-daughters were laid out of the queftion, and that the whole 
debt of L. 5000 Sterling contained in the heritable bond' granted 
by the common debtor to Robert Hamilton is admitted to be an 
onerous debt^ and preferable to the debt founded on by James 
Chalmers, and that the exception in the faid heritable bond is 
perfonal in favour of Hugh Montgoraerie*s daughters and grand- 
daughters — repels theobjed:ions pleaded by James Chalmers againft 
*' the faid heritable bond ; and finds that his debt is not intitled to 
be ranked upon or preferable to any part of the fums fecured by 
the infeftment following upon iaid heritable bond." 
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In a reclaiming petition^ Mr Chalmers pleaded: 

Theneceflary effed of granting the bond of provifion mentioned, 
and of executing the heritable bond with the referved faculty, w^as 
to convey to the children and grandchildren the 6oco merks fo ex- 
cepted. This was a gratuitous alienation in favour of conjunct and 
confident perfons, to the prejinlice of prior onerous creditors, and 
was therefore liable to challenge upon the ad 1^2 r. 

The objedion maintained, that the bonds of provrfion were granted 
in implement of the obligation in 1727, was not fufficient : that 
obligation was general, and gave no jus crediti to the ctiildren ; they 
could not, in canfequence thereof,^ have compelled their father to 
grant thcfe fpecial bonds of provifion ; but as they muft have made 
up their titles to this fum by ftrving heirs of provifion, they would 
of courfe have been poftponed to all his onerous debts^ whether prior 
or pofterior. 

The bond to Mary and Elifabeth being granted in July 1751 was 
no doubt prior to the date of the petitioner's debt^ but as it was not 

pretended 
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pretended that it had been then delivefcd, ft miift^ftffl be held a pof- 
tcrior deed j it being a fixed role as to lionds of provifion, that they 
could only be confidered as effedlual from the time that the adual 
delivery fliall be proved. Stair, 1 4th Nov. 1676, IngHs cpntra Bofwell. 
Fount. 24th July 1701, Chrifty. And as to the bond to Jean the ddeft 
daughter, as it iw as mentioned for the firft time m tlie general dif- 
poiition in favour of the fon, loth June 1763, it was feveral years 
poflerior to the pctitionei^s debt. 

The objedion^ that it was the granting of the heritable fecurity 
for L. 5000, and not the bonds of provifion, which rendered Broom- 
lands infolvent, was equally ill founded; for although thefe bonds 
were executed before granting the heritable Security, yet they were 
:iiot at that time eifediml debts againft the granter, who might have 
deftroycd them whenever he had a mind. The heritable fecurity 
contained refervations in his favour more than fufficiefit to pay all 
his anterior debts ; and it was only by trenching upon thefe, and al- 
lowing the bonds to become efFedlual debts^ by keeping them uncan- 
celled by him till his death, that his infolvency was created. 

The ground, that the exception i^the heritable bond was perfonal 
in f»vour of the daughters and grand-daughters, was not founded in 
law. The whole of the refervations contained in the heritable bond 
were at the father^s difpofal, and under his power : he was- virtually 
to have pofleflion of the fund of 6000 merks during his life ; he was 
to have the entire difpofal of if, by granting bonds of provifion, or 
revoking them at pleafure ; and after his death, if he chofe, it was 
to defcend to his children and grandchildren. This refervation 
therefore was a faculty with which the father was fubftantially veiled; 
iand it was an e(lablifiied principle of law, confirmed by a train of 
^ecifions, that no right or refervation whatever could -be taken by a 
perfon either in his own favour, or in favour of his chrldren, to take 
effed after his death, and fubjedt in the mean time to his difpofal, 
which was not alSei^able by the diligence of creditors. For example, 
an heir^s right of challenge upon deathbed~*the right to reduce on 
minority— of revoking k donation inter virum et uxorem — a faculty to 
burden with debts ; which were all as much perfonal as any right 
that could be conceived. Did. voce Perfonal and Tranfmiffible. 
Fount. 9th Feb. 1701, Libert on contra ^OMnttk of Rothes. Holding 
refervations, fuch as the prefent, to be merely perfonal in favour of 
thofe who were mentioned in the re(erving claufe, and not attachable 
by the granter^s credito^s^ would be produdive of the moft dange- 
rous confequence. A perfon might thereby hold the poflefiion of 
an eftate during his life, have the power of difpofing of it to his 
children, or any of his relations, after his death, or of providing 
younger children in the moft liberal manner, whilft his lawful cre- 
ditors, after his death, would in that way be totally excluded. 

Independent of the legal challenge upon the ad 1621, as the bonds 
cf provifion were undelivered, and not payable till after the father's 
death, the children had nothing more than a /pes fuccejffipnis^ :which 
muft of courie be fubjed to all the father's deeds and onerous debts. 
By delivering a bond of provifion, and making it payable upon a 
4iay certain^ the father might no doubt have conferred upon the 

children 
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children a rtA jus orediti^ which iirould have intitled them to compete 
with onerous creditors that were not prior ; but this had not been 
done^ and the point had been decided, Fac. CoL lil July 1754, Cre« 
ditors of ^trachan contra Strachan. 

The lail ofaje<5lion, that a faculty of this kind was underftood to 
'die with the perfon who referved it, &nd that the petitioner had taken 
•no fteps to make bis right efTedual during Hugh M ontgomerie*s life, 
was ea€ly aofwered. It was a fixed point, that the bare contrading 
of debt was v^ efiedHial exertion of a referred faculty fuch as the ' 
prefent, though not exprefsly referred toj and it had alfo been, 
ibund^ that a iaciflty^ upon being referved, accrued ip/ojure to prior 
creditors, and intitled them to take the benefit of it, in the fame 
manner as if they had got bonds bearing an exprefs reference to 
that power. Dalrymple, 16th Dec 1698, Elliot contra Elliot. Ed- 
gar, 19th Feb. 1725, Creditors of Ru(ko contra Blair. ' 

Mr Hamilton a^fwer€d : 

The provisions, in the prefent cafe, could in no view be confidered 
as fraudulent alienations pofierior to the contradion of the peti- 
tioner's debt : they had all an eiiftence as far back as the 1727 ; and 
thofe to the two married daughters had been completed by the deed 
24th July 1 75 1, four months prior to the exiftence of the debt 
xlaimed. This lad deed being in favour of daughters married and 
forisfamiliated, was to be prefumed to Tiave been delivered of its 
date ; fo that the decifions referred to, which related to children 
in Jamiliay did not apply. Though the fettlement loth June 1763, 
and heritable fecurity in 1764, by which thefe provlfions were re- 
icrved, werepofterior to the petitioner's debt, yet they were merely 
4eeds in implement of provifions already granted ; no new convey- 
ance or alienation in defraud of a prior creditor : fo that the provi- 
iion to the unmarried daughter Jean, though not afcertained till the 
10th June 1763, muft equally with the two former, as in implement 
-of the bond 1727, be drawn back, and confidered as of a prior date 
to the debt in competition. 

Though provifions to children might, in certain cafes, be reduced 
at the inftance of prior creditors upon the ad 162 1, yet this could 
only take place where the infolvency of the granter, at the time of 
making tht-fe provifions, was fully proved. There was no infolvency 
.in the preftrnt inftance at the time alluded to ; nor had it been created 
by thefe provifions, or exilttd, till the fepnrate tranfadion : the 
.granting of the heritable bond in 1764, by which the eftatewas car- 
ried off in preference to the latent perfonal debt due to the petitioner, 
though not to the provifion, made a Ipecial burden upon that tranf- 
ad ion. 

It had been .found by the Lord Ordinary, that the petitioner was 
at any rate excluded by the heritable fecurity for debts beyond the 
Talue of tie fiibje<fl, and that the exception in that fecurity was per- 
fonal in favour of the daughters. The petitioner's argument on this 
head wis founded on the afTumed principle that the deftination of 
this fiibjed in favour of children did not hinder creditors from ef- 
ieding it, every right and fubjcd being liable to their diligence. 

3D But 
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But this was not a juft ddcription of the nature of referred facul* 
ties, and was confounding two things extremely difierent, viz. aa 
indefinite referved power to burden with a certai» fum of money, 
. without faying for what purpofe, and a refervation fb? certain fpecific 
purpofes. In the fiift cafe, there might be room for a creditor to 
<:Iaim upon the implied exercife of the faculty by contra<Sting debt; 
but where a fpecial purpofe and deftinadon was exprtSkd^ tkere 
was.no room for implying any other thing than what was fet forth 
in the tranfadion. This difttndiion, and that a faculty fuch as the 
prefent was merely perfonal, was well explained, Fount. lath July 
1699, Creditors of Kinfawns contra Reli<3? and Children. 

The faculty therefore, in the prefent inftance, being fpecial and per- 
fonal, was fuch of courfe as no other creditor could derive any ad- 
vantage from. Indepeiydent alfo of its being incompetent for the 
petitioner to claim the benefit of this exception, it was jus teriii for 
him to challenge its being made in favour of the children. He was 
at all events cut out by the preferable debts; and hence, though he 
ihould prevail in fuch challenge, it would do him no good, as the 
only efFed it could have would be to make the whole fubjeds go to 
the creditors, as if no fuch exception had been contained in the bond. 
The dangerous confequences figured were chimerical. If a perfon 
executed a deed, and referved very ampk powers^ the radical intereft 
was ftill in him : if, on the other hand^ he referved only certain 
powers, fuch as to provide wife or children, creditors and others 
contrading with him could fee what they had to truft to; and if 
they contracted with one who was totally denuded of his eftate, they 
had themielves alone to blame. 

The petitioner's remedy^ if he ever bad any, was now at an end: 
he had never infifted for any exercife of this power in his own fa- , 
Tour during the life of the perfon in whom the quality was .inhe- 
rent : a quality of this kind could not tranfmit to heirs ; and, for the 
reafons already fuggefted, there was no room for the implied exer- 
cife by the fimple contradion of debt* 

The laft argument by which the right of challenge upon the ad 
1621 was abandoned, and the propofition maintained, that the chil- 
dren had but Si /pes fuccejfwnis to their father, and muft be poftponed 
to his onerous debts, had no legal foundation. By thefe bonds of 
proviiion, the children were creditors not only ex figura verborum^ 
but ill fubftance and efFed : the term of payment being fufpended 
did not hinder them from being creditors; they had no occafion to 
make up any title by fervice or otherwife, in order to draw their 
provifions ; fo that the circumftance upon which the petitioner's pro- 
pofition was afiumed, did not exiil. 

Jan. 23. The Lords refufed the petition, and remitted Jimplicker to the Or- 
'77^- dinary^ 

XfOrd Ordinary, KennHm For Chalmers, Blair* 

Ckrk, Taii^ For Uaoukon, dlajf Caw^bJL 
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JAMES PATERSON Sjtayqi^r In Eijlinbvrgb, Purfuer ; 

WILLIAM TAYLOR Wrher ia Edinburgh, p^fender. 

Proof. — Oath (f the wife competent to prove furnijblngs mads to herfelf or 

the family. 

nAT^RSON purCned Taylot for payment of an account of fufpifli^ 
'^ ings to Taylor's wife and daughter, ^nd to other perfons, it was 
jaid, in copfequenge of exprefs order? from Mrs Taylor. Taylor 
l^leaded pr^feription : upon which the purfuer offered to infl^ud tl^c 
'furnifhing hy Mrs Taylor's oath; Which t^e Lord Ordinaf-y found (o 
be a relevant mode of prQof* 

In a reclaiming petition, Taylor maifitaiaedf 

That no relevant proof leas pfFered ; Mrs Taylor could not be re- 
ferred to on oath as a party, and it was incompetent to adduce her 
as a witnefs againfl her hufband; £rikine, p. 450. Lord Stair^ 
p. 417. Fount. 23d July 1700, Erikine of Pittodry* 

The purfuer anfwered : 

That the oath of the wife was good proof againft the hnflband, 
and fufficient to fubjed him in payment qf fuch fumifhings as were 
made to the wife, either when they 'were of fuch a nature as to fall 
under the prefumed prepofita negotiis 'domejiifis of the wife, or in mat- 
ters where (he aded ip confequence of the exprefs order or diredion 
jof the huiband ; as to which fhe muit be coniidered a; a party% 
Sankton, v* u p. 125* i^rflcine^ b. 1* t. 6. § 15. Did* v, |. p. 402, 

The Lords pronounced the following interlocutor : ^' Finds it re- Jan. t^. 
'** levant for the purfuer to prove the articles of the account libelled, '77'- 
** fo far as the fame were f urn 1 (bed to the defender's wife and his 
** family, by the oath of Mrs Taylor; but find that, ifi boc^atu, the 
*•* Othei; articles of the account muft be proved aliunde.^* 

Xord Ordioarj, Gardt^fmn* For Paterfoo, ElphmfioB* 
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MAGISTRATES of Invenvers, Purfuers 5 

tONTRA 

"WnjiAM DUT^/ and otKcrs/Defcndct^ 

'NbN-ENTKY.--2Vb« #a/ry duties. — Compofttion •/ a years ^renL—Mode of 
computins ihefdme^ and legal Mduaiom f herefrom, 

THE Magiftrates of Invemefs having t>rouglit a declarator of t»on- 
entrv againft the vaffals in certak^ lands and iilhings, a quedion 
arofe. Whether the defenders, who were fingular fucceffors, were 
liable* in a y* ar^s rent, or in payment of double the feu-duty? The 
riaufc founded on by the vaffals was the following in the reddendo : 
yK:.Col.« jjpjj non duplicando didam feudi femam pritno anno introitus 
?76«i' " ciiiuflibet haertdis aut ailigijati, &c. ;'* and the Court found the 
defenders liable in a fuU y car « redt upon getting an entry. 

This general point being fettled/ioiifc others required to he ad- 
jufted— As to which the defenders, in a reclaiming petition, maiu^ 

darned:- 

• 

J mo, That the purfuers -were not . authorifed to €%&& a full year's 
rent • for in the year 1739 an ad of council had been pailed, where- 
by it' was ordained that no charter ihould be granted in favour of 
fingular fucceffors, ** till fuch timeas the perfon entering, if he is 
« a burgefs refiding within this hurgh; bearing Scot, 4ot,:&c. (hall pay 
•• the half of a year's free rent of the fubjed ; orr if the perfon en- 
" tering be not a burgefs, &c. that fuch perfon {hall pay before 
*' figning of his<:harter a full year's fr« e rent^ ox tbree-foartbs there- 
" ofi! as the Magiftrates (hall think proper" « That the pradice ac- 
cordingly had fixed- this corapolitioij n^ one-half .ox fivo thirds of the 
year's rent, and that they had slJus 'quafitum to be received upon thefe 


terms. 


a'^/o; The defenders had been 'fourpd' liable by the Lord Ordinary 
in the fuirmaiU and duties of fh^ fif bjeds ' from the period of cita- 
tion in the adion, which was* erroneous ; for though it might be a 
rule inenjfionfed. by antient writers' upon the feudal law, that thefe 
were due frortl that dateto thefuperior in a general declarator of 
non entry, yet that only took place where decreet was afterwards 
obtained, *and the 'non-^entVy declared by a judgment of the Court, 
In this cafe no declarator had ifollowed, and the vaffals had appeared 
and profeffed themfelves willing to enter, but differed only upon the 
terms. Full mails and duties were never due from citation where 
three was any colourable excufe, Did. v. 2. p, 6. : and hence, in the 

prefent 
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.pxTefenfrcaie^ ivothiqg, more^could be demanded than fucht bygone feu- 
duties as might be- unpaid^ 

3/1V, That in fixijog the quantum of the compofition, they \rcre in- 
titted to. dedu<aiieD,. i)^, Of the feu- duty payable to the fuperior; it 
being only a,yeaf s. abfoJute produce of the vaUars eftate or intereft 
that was, liabl/e for an, entry, Did* v. %. p.. ^09.; 2d, Of a 6fth 
part of the rent as the legal value of the tiibess the vaflals, in the pre- 
fent inftance, having a right to thefe by a progrefs different from 
that of the lands; 3^, Of the ce/s^ u^oix the ground, that if the fu- 
perior {hould carry the idea, of the law into pradiee, and difpojBefs 
the vaBah he would in like manner be liabje in public burd.ens. 

4/(?, That the vidual rent (hould be converted, not at the rate the 

defenders fometimes drew it from their tenants^ but according to the 

dated converfion in that part of the country j which was the rule 

eftabliAed in all cafes, and in particular in the valuation of a bank-, 

rupt's eftate previous to a judicial fale. 

^tOj That io computing the value of the falmon-fifhings and graft; 
the period of fevcn years, which the Lord Ordinary had fixed, was 
too fhoFtj and that they (houid be taken for twenty years bygone, 
and fixed-nt a medium ctf that period* 

I'he purjkers anjwered : 

\mo. The ad of council in ^1739 was paffed to prevent an abufe 
^that had crept in, of granting an indulgence to vaffals who were 
conneded with the Magiftrates; but though nothing lefs than a half 
or two-thirds of the yeaPs rent could in any cafe be received, it did 
not from thence follow, that a full year's rent was not the rule 
which the Magiftrates were authorifed, if they fliould think proper to 
exad it. No jw quajkum^ therefore, was either granted or intended ; 
it would have been an ad of mal-adminiftration to have done fo; and 
; no pradiee, fuch as the defenders maintained, had ever followed. 

2t/o, That the purfuers had no other means to force an entry, but 
by taking decreet of mails and duties, which was the ordinary re- 
medy ; but they had no objedion that thefe fhould be reftrided as 
the Court fhould think fit. 

o^tioy With regard to the dedudions claimed, i/?, Of the feu-duty ; 
the ftatute 1469 pofitively declared, that the overlord, in accepting 
of the change of a vaflal, (hould receive a year's mail as the land was 
Jet for the time. All the law authorities confidered a full year's rent of 
the lands, without any dedudion, to be the ftancjard of this cafualty, 
and any abatement that might be given was merely ex gratia. 2^, 
Teinds were only a burden upon the property j and the rule had been, 
that vaffals of fubjeds fuperior fliould pay a full year's rent without 
any ^edudion being fpecified on that account. 3^, As to the cefs^ 
the fame anfwer applied as had been given with regard to the feu-- 

duties. 

4f<?, With regard to the viftual; as this cafiialty was eftabliflied to 

be a full year's rent of the lands as'they then flood, the fuperior muft 

take his chance whether the current prices were high or low. If the 

defenders cbofe to deliver the ipfa corpora^ they would receive them 5 
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but if they ratlier inclined to pay the value^ they could not complain, 
i«?hen both that and the quantity were referred to their oaths. 

^tOf A retrofped of feven years,, as to the rent of the falmon^fifh* 
ings and grafs-grounds,^«ras an indulgence, the current rent being the 
ftandard; and if the defenders were intitlt'd to go back twenty years, 
they mighty with the Ikme rtafon, go back fort}, or any period what- 
ever. 

Jan. a J. The 'Court pronounced the following judgment : " Find there U 
'"'• ** no claim fcr the full mails and duties fince the citation in this 
** cafe; repel the defence founded on the ad of council 1739, with 
•* refpedt to the quantum of the composition ; but in alccrtaining the 
^* extent of the y eai'^s rent, find that one-fifth part muft be deduded 
** from the rent of the lands, exclufive of the falmon-fifliirtgs, on 
** account of tithes, in refped the purfucrs are not fu peri ors, nor have 
they right to the tithes : Find the cefs to be no proper dedudtion ; 
and that in <:onverting the vi6tual, the fame muft be rated accord- 
ing to the current prices of tbe markets in that part of the coun- 
try : as to feu-duties, parties to give in mutual comiefcendences 
as to the pradice ; and as to th^ two laft points (the falmon-Jiflh- 
ings and grafs\ adhere.** Thereafter, of confent of the purfuers, 
the feu-duties, in ftriking the compofition, to be deduced from the 
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^* rental." 


Lord Ordinary, Saryargn Tor th« Maglftratet of Invemtfs, Loctiart* 

Ckrk, Campbeli, For DufT^ and others, Co/mm Gordon. 
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"No. LXV ill. yanvary 24* 1 771 • 

JOHN WADDEL, Eldeft Son and Heir of John Waddel of Know- 

noble^ and his Tutor and Curator i 


CONTRA 


MAY LAURIE, Spoufe of George JBoyd^ and him for Tiis Intereft. 

Title to Pursue. — ObjeQion to the title of a purfuer of a ranking and 
Jale^ removed by tbe concurrence oj tbe pat ty baving intereft. 

A LEXANDER BROWNLlE. having contrafled various debts, his 
•^^ creditois feverally obtained adjudications of his lands. John 
Waddel deceafed, one of them, in 1754 obtained an adjudication and 
got infeft. William Laurie atul certiMn other creditors afllgned their 
debts to Alexander Waddel ahd John Davidftm : Davidfon died ; and 
thereafter Lilias Aitken, his relid and t xtcutrrx, joined in a convey- 
ance with Alexander Waddel, the furviving truftee, of the debt due 
to Laurie, to Jean Law, Laurie^s rtlid. In 1 756, Alexandex Wad- 
del 
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^del like^ife allign^d to Jean Law, in truft for his own behoof, an 
acceptance of Alexander Brownlie for 500 merks Scots, with power 
to her, ** her heirs and donators, to call, charge, and fue for, the 
^* fums before afligned, decreets to recover, and every thing to do, 
^* &c." In 1755 Jean:Law got herfelf decerned excutrix dative to 
ber hu£band Laurie, ^itf did not confirm ; in 1758 (he obtained decreet 
of conftitution for payment of the above fums fo conv&yed } and in 
1759, flie alfo adjuged the lands of Knownoble. 

Jean Law Jhaving died, Af«y i^m^ her daughter and heir in ge- 
aeral, ferved and rctourcd to her mother, on that title brought a pro- 
..cefs of ranking and faleof the eftate of Knownoble; when an objec- 
tion was dated to her title by John Waddel, fon and heir of John 
Waddel decafed, who had obtained ab adjudication, and was infeft 
in the faid lands. 

Jean Law's adjudication had, it feems, proceeded upon four diffe- 
rent grounds of debt. As to the three firft of them, it was dated, that 
the conftitution and adjudication had been obtained upon a decreet 
dative, but without confirmation; and to the fourth^ viz. the bill 
due to Alexander Waddel, alGgned to Jean Law in truft, it was ob- 
jeded that the truft was at an end when the adjudication was led. 
The Lord Ordinary fuftained " the objeftion, that the conftitution 
and adjudication proceeded on a decree dative without confirma- 
tion/' Thereafter the Court, upon advifing a petition and anfwers, 
fiiftained the objedion to the purfuer's title, fo far as the faid title 
^^ is founded on the bond and bill to William Laurie, upon the me- 
dium folely, that no confirmation of thefe debts is produced in 
the perfon of Lilias Aitken, the alledged relidt and excutrix of 
^^ Davidfon, one of the trnftees : as alio fuftains the objedion to the 
title, fo far as it is. founded on the bill afligned by Waddel to 
Jean Laurie; upon this ground, that the aftignation being in truft 
for the granter's behoof, the general fervice of Jean Laurie's 
daughter, as heir to her, could not veft in her this debt and ad- 
judication on it, fo as to entitle her to purfue the procefs of fale.'' 
The purfuer having failed to recover and prodiice the confirma- 
-tion of Lilias Aitken, the objedion to the title, lb far as founded on 
the three firft grounds of debt, was thereby finally difpoftd of: and 
ds to the fourth, a declaration of Alexander Waddel himfelf was pro- 
duced, ratifying and approving of the procefs of {ale, and agreeing 
that it ftiould be carried on in May Laurie's name. Before judge- 
ment was given by the Ordinary upon this laft point, Alexander 
Waddel died ; upon which James Waddel his heir, producing a con- 
veyance from Alexander to him, fifted himfelf in procefs, and con- 
curred with the purfuer. The Lord Ordinary pronounced an inter- 
locutor, finding, " That the difpofition by the faid Alexander Wad- 
" del, in favour of James Waddel his fon, produced, is fufficient to 
enable the fon to give his concurrence to this adion ; and in 
refped the faid James Waddel has accordingly fifted himfelf in 
procefs, and does now concur therein, fuftains the purfuer's title 
** to carry on the prefent procefe of fale with this concurrence, fo 
*^ far as the title is founded on the bill which was due to the deceafed 
" Alexander Waddel, and by him afligned in truft to Jean Law the 
^ purfuer's mother.** 

John 
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John Waidel^ the objedor,. in a reclariminff petitioir^ jnaintniMid^ 
That the appearance of Jtames Waddel coald have no effe^ to ren 
mote the objei^tion to the purfiieifs title; but was rather an acknow* 
ledgment that (he bad no proper one when the adion was rai£bd« 
If the purfuer denuded of the truft gpranted to her mother^ and put 
James Waddel in the right of the adjudication^, he might then have 
a title to infifl ; but as matters ftood at prefent, ndther the one nor 
the other could. May X^orie had no title^ becau& the debt due to 
Alexander Waddel being only aifigned to her mother for the pnr- 
pole of leading an adjudication, the powers Yelled ia her were at am 
end, as foon as the adjudication was obtained. 

The concurrence of James Wad&l did not mend the matter ; for 
neither James WadckL nor his father bad any title till they were 
put in their former place by a conveyance of the adjudication. There 
might indeed be a perfbnal obligation upon Jean Law to conrey 
to them ; but till this was done, they were d30t creditors upon the 
eftate, but both, qooad the common debtor and the other creditors, 
were abiblute Grangers : and as neither party had a proper title by 
themfelves, they could not, by thus concerting ^matters^ eftabliih one 
between them. 

jin/weredr^The objedtlottt feemed to rcibhre into that of a no pro- 
<cefs ; which, however much it might have been regarded in former 
-times, would not now be liftened to in oppofition to parties pofleiTed 
of the real and fnbftantial right, both concurring and con(enting 
that the iale fliould take place. From the afBgnation in queftion, 
the truft was nocperfonal to Jean Law, but went to her bars and 
donators ; the adjudicaticm devolved by (uccefGon to the heirs of 
Jean : io that even upon the fuppofition that Alexander Waddel 
fhould be retrocefled, it could not be done till the puriuer had made 
up her titles to her mother for that purpofe. The adjudication be- 
ing accordingly fully vetted in the purfuer^ a reconveyance to James 
Waddel was unneceflary \ for as fhe was in the radical right, the bare 
confent of Waddel, who bad the intereft, was a fufficient mandate 
for infifting in tlie fale. The prefent cafe was prccifcly fimilar to 
one which had been frequentijr ftated : When a perfon, for inftance, 
vetted in the feudal title, but who had no right to the fubjed, diA. 
poned it with the confent of the true beirj which always had been held 
a valid conveyance. 

'^^!liJ\^ The Lords adhered to the interlocutor x>f the Lord Ordinary^ 
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:Lord Ordinary, Kamt/. For Waddel, X Ul^tt. 

^Clctk, Gilfim. for Laurie, D. DaUymflc. 
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No. LXIX. January 24. 1771* 

THE EARL OF EGLINTON, Charger j 

CONTRA 

JANET FUTLON^ Tenant in Dreghorn, Sufpender. 

"Removing, — Warning.^ if neceffary^ when the tack bore aclaufe to remove 

without it ? 

JANET FULTON poflefled the lands of Dreghorn by a leafe for 
19 years from her entry ; which to the arable lands was at Mar- 
tinmas 1750, and to the grafs at Beltan, or May-day 1751. By this 
tack it was agreed, " that ftie and her forefaids (hall flit and remove 
" themfqlves forth and from their faid pofleflions at the ifli and ex- 
piration of tills tack, without any warning or decreet of removing 
to be obtained againft her for that cffeik.^^ 
Upon the 12th of April 1770, the Earl of Eglinton gave her a 
charge to remove from the arable lands immediately, and from the 
grafs at May-day firft to come. This was within little more than 
thirty days of the term of Whitfunday 1770, within eighteen days of 
May-day, when the tack expired as to the grafs, and ^t^e months 
after Martinmas 1769, the term of removal from the arable lands. 
Janet Fulton fufpendedj and the Lord Ordinary ** having confidered 
** the debate, with the claufe in the tack charged on, repelled the 
** reafons of fufpenfion/* 

The fu/pender J in a reclaiming petition, pleaded: 

itnoj The charge, in the prefent inflance, was irregular; and t>ot- 
withftanding the claufe in the tack, (he was not bound to remove* 
It was the exprefs opinion of Lord Stair, b. 2. t. 9, § 3-8. that a claufe, 
binding tenants to remove without warning, could not be put in exe- 
cution after the term was elapfed, and the tenant allowed to poflcrfs 
:by tacit relocation. A claufe to remove without warning had no 
other efFcd than to fuperfede the intricate folemnities of a regular 
removing ; but an intimation forty days before Whitfunday was ftill 
indifpenfable, whenever the tenant h id been allowed to pofle.fs be- 
yond the precife day of removal ftipulated in the tack. Home, 
2d Dec.i74i, Bartlet contra Stewart 

2do^ Though, in the prefent. cafe, there were two terms of re- 
moval, yet Whitfunday was that always regarded ; and when two 
terms were fpecified, it was the firft in date by which the time of 
warning or any other fpccies of removal was regulated. Lord 
Bankton, b 2. t. 9 § 56. Stair, b,' 2 t. 9. § 56. Spottifwood, tit. 
Removmg, J3th June lOji, Ramfay contra Weir^ Home, ic^th Feb. 

3 F 174^^ 
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1740, Hay contra Kerk. Hence as the charge made no intimation 
forty days before Whitfunday 1769, nor till 12th April 1770, (he was 
then pofTeffing by tacit relocation, ind could not be removed till 
warned ia cororoon form. 

2;tio, The neceflity of a warning in all cafes was fupported by 
what appeared from ft^ ^5^^% c. 3. pafled only nine years before the 
ad as to removings ; and it appeared alfo from Craig, L 2. DIeg. 9. 
that the intention of that fiatute, viz. 1555, was to prevent the tu- 
mults and diilurbances which took place in the execution of remo* 
•vings. f ripr even to the aft of federunt 1 756 fuch was the law ; 
and though inftances had occurred where heritors had taken an un- 
due advantage of claufes thrown into tacks, obliging tenants to re- 
mpve without warning; yet (ince that a<ft, ij: did not appear that the 
point could be drawn into difpute : for when that ad faid that it 
Should be lawful for the heritor to charge the tenant forty days be- 
fore the term* the only conftrudionit could bear was, that he could 
not charge with e^ed at a later period. 

Anfwfred c^'^-^imo^ In all the different periods of the law, one of the 
cafes excepted from the neceflity^ either of warning or decreet, was 
where, by the exprefa agreement of parties^ the tenant was bound to 
remove at a precife day ; ^ Provijio bominis tollit provijionem legis'* ; 
there was nothing immoral in fuch a pad ion, ^* ut unicuique licet re- 
$mnciare jure pfi^Je introduBar Though the flatute 1555 had there- 
fore furniihed one general rule in removings, that they ihould be 
^yecutf^ forty days before the term of Whitfunday in that year 
wherein the removing was to take place, yet thefe inducidt might 
either be prolonged or curtailed by confent of parties j and upon the 
fame principle the neceflity of warning might be totally difpenfed 
i^ith. Craig, lib« 2. Dieg. 9. § lu Lord Stair, lib. 2. t. 9. \ 38. 
Colville, Nov. 1586, Freeland contra yiorxithh. Haddington, Feb. 
16. 1610, Lord Craighall r^n/r^ Kinninmond. Lord btair, 19th Dec. 
1661, Dewar contra Couotefs of Moray. The cafe, ad Dec* 1742, 
Bartlet contra Stewart was not in point ; for. the Court did not think 
the negled of warning fufficient ptr fe to fruftrate the claufe in the 
tack obliging to remove without warnings but -conjoined therewith 
the company's not having appointed any perfon to uplift the rents, 
as furniflxing real evideoce of an implied confent or tacit relocation 
for that year. 

^dQ^ The ad of fed. 1756 made diredly againft the fufpender's 
argument. The objed of that ad was to facilitate removings, but 
not to fuperfede the pofitive agreement of parties. As a warning 
was, before that ad, requifite in all cafes where it was not padiontd 
to be difpenfed with, it was Juft and proper, when that ad was to in- 
troduce a more expedient rorm of procefs, that the inducise of forty 
<days fliould be the fame in the one cafe as in the other. The fpecies 
of diligence thereby introduced was authorifed with the obvious 
view, that any queftion ariiing might receive a determination be- 
fore the time of adual removing ; which could not be done by the 
former pradice: but where, by the agreement of parties, a warning 

was 
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was difpenfed witfh^ the proceedings upon the a£t of federunt were in 
>like manner unneccflary. 

Though the judgment of the Court in this cafe went in a great 
meafure upon the fpecial circumftances, tt was obferred by very high 
authority from the Bench, that Lord Stair'« opinion of a notifica- 
tion of forty days being neceffary, even where a tenant was bound to 
remove without warnings was right, and in the abftrad cafe fhould 
be followed. 

The following judgment wa« pronounced : " Find the notification Jan. 24. 
** infufficient for removing the petitioner at Martinmas 1769 from '"'■ 
•* the arable land^ and at Beltati or May-day 1^770 from the houfes 
<* and grafs:; but find it fufticient to oblige her to remove at Mar- 
** tinmas laft, and Beltan or May-day next^ and daerefore, in refped 
•• the faid term of Martinmas is elapfed, decern and ordain her in- 
^* ftantly to remove from the arable lands, and from the houfes and 
"" grafs at Beltan or May-day next. , 

* 

Lord Ordinary, Pitfimr» For the ^arl of Tlglinton, Loiiiart^ 

<Cle^ Ro/i, For .Fulton, Geo. Ftrgulf9n. 
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^q. LXX, January 25. i^^u \ 

ALEXANDER GILLIES, Purfuer^ 

CONTRA 

ADAM MURRAY, Defender. 

Proof. — Execution. — Farole evidence incompetent to re&ify a mijlake 
in the record of judicial proceedings. — Execution of inhibition mufi bear 
. " three OyeJJes and public reading^ 

r^lLLIES being creditor to James Braid, raifed an adion againft 
^^ him before the (heriff of Edinburgh, propofing to ufe inhibition 
on the dependence. A fummons was accordingly given to an officer 
to be executed as on the 3d of July 176^; but the execution returned, 
inftead of the 3d, was dated the 5th of July. The diligence, how- 
ever, was followed out, a bill for letters of inhibition was prefented, 
and alongft therewith the fummons and execution were produced ; 
letters of nihibition were ifTued, and on the 3d were executed againft 
Braid, and published, and on the 4tli of July the inhibition and exe- 
cution were recorded. 

Upon the diligence detaHed, the purfuer brought a redudion ex 
capita inhibitionis of a fiile by Biaid of his property to Murray the 
defender, alfo concluded upon the 3d of July 1769. To this it was 

objeded. 
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^bjeded, that the dependence of the decreet could not be the war- 
rant for the inhibition, for that bore date the 3d, whereas the cita- 
tion ex facie of the execution was dated the 5th j and the Lord Ordi- 
nary ** fuftained the defence, and aflbjlzied.^ The purfuer repre- 
fented, and offered to prove, by the oilicer who gave the citation, by 
the writer employed, and by the clerk to the bills, that although the 
execution of citation bore date the 5th, all thefe things had been 
aded and done upon the 3d of July 1 769, the infertion of the 5th 
being merely a miftake of the meflengen The Lord Ordinary al- 
lowed the perfons fuggefted to be examined, and their depofitions to 
lie in retentis s and appointed informations to report to the Court. 

Pleaded for the purfuer.: 

The proceedings founded on being a formal and regular diligence 
ifluing from the Court, muft have iiill efFedk given them, unlefs taken 
out of the way by a redudion and improbation. The date in the 
execution was merely a miflake; and that the fummons had been 
adually executed on the 3d was evident from the letters of inhibi- 
tion, which afligned as the caufe of granting, *^ That the Lords have 
** feen the dependence above-mentioned ;" and it would be proved 
by the clerk to the bills,, that the execution, &c« were then produced- 
Braid the common debtor had judicially declared he had fold the fub- 
jecft to the defender the very fame night he was fummoned in the 
prefent adion; fo that, upon the whole^ there was fufficient evidence 
that the dependence was really created upon the 3d, as the inhibition 
bore. It would farther be proyed that the lummons was truly exe- 
cuted upon the 3d of July- Parole evidence was competent to. in- 
ftrud the real date of writings ; and fuch had been the pradice of the 
Court in repeated inftances. Stair, 21ft June 16O5, Brodie contra 
Lord Fairnie. 29th June 1665, Thornton contra Miln. 23d July 
1667, Lord May contra Rpfs. 

Pleaded for the defender 7 

Though a bill, being ajudicial ad pafled of courfe, it was ftill com- 
petent to any party having an intereft, to object when it appeared in 
judgment againft him ; and as the bill for inhibition in the prefent 
inftance bore date two days prior to that of the execution of cita- 
tion, upon which it was faid to proceed, it muft, with all that had 
followed, be null and void. All ^hete proceedings refted upon the 
execution faid to be erroi>eous, >^hich muft either fland or fall in 
ics prefent fonn, and could not be altered to the defender's pre- 
judice, either. by the declaration of the common debtor, or by 
parole teftimony. The de<:laration of the common debtor, hox^ever 
it might bind himfelf, could not hurt the intereft of the defender, or 
any third party. Stair, 2bth July 1671, Keith And though the pur- 
fuer might, if he thought proper, attempt to improve the execution ; 
yet if it was to be fupported, it muft: ftand as it was. It was a pub- 
lic aft, like the proceedings of a judge, which could only be proved 
by the miuutes and interlocutor, or other iuftruments extended at 

the 
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the time. Lord Bankton, v. 2. p. 505. Did. of Decifions, v. 2. p. 
212. 25th June 1714, Hafwel contra the Magiftrates of Edinburgh. 
Dirleton, No* 102. Duke and Dutchefs of Monmouth contra Scot of 
Clerkinton. 

It was farther obje£led to this inhibition, that the execution at the 
market crofs did not bear the particular folemnities of three feveral r 
Oyejfes ami public reading y though omitting any one of them was fa- 
tal to the inhibition. Stair, nth July 1676, Sttv^n^on contra Itir.es. 
.§tair, 19th Nov. 1680, Hay contra Lady Balljgarno. 

To which it was an/wered^ That as the execution in queftion bore 
^every thing to be lawfully done according to the will of the letters, 
it was fulfilling the intention of the law to all rational intents and 
•purpofes. The judgments cited were exceedingly rigorous and criti- 
cal, and in many inilances, executions, though negledling to fet forth 
iimilar minutiae had been Tuftained. Did. v. i. p. 266. 

It was obferved upon the bench, That it would be dangerous to 
fupply the defedls of legal executions by parole evidence; that a 
defect in the execution of an inhibition could not be fuppliedj and 
it was the fame thing when the objedionjay to the execution of the 
dependence, upon which the inhibition was raifed. The proof of- 
fered was at any rate infufEcient y for the oath of the clerk to the 
.bills would not be enough, unlefs he could fwear to the very fum- 
mons ; which would put too much in his power. Their Lordfliips 
were equally clear as to the fecond objedion. 

They therefore ** fuftained both objedions to the inhibition, andJ*"'^>: 
'" aflbilzied the defender from the redudion.'V 

Lord Ordinary, Barjarg, For Gillies, SoL H. DundaSf CroJbU* 

Clerk, CampbeUn For Murray, B* Hepburn 


"No. LXXI. yanuary 2^. 1771. 

AXEXANDER GRIEG, Purfuer ; 

CONTRA 

WLLIAM GREEN, Defender, 

Promissory Note. — A6lion ofRecourfe not competent againji the indorfer of 

a promijfory note. 

GREEN bqing debtor to Grieg for meat fumifhed, indorfed to him 
a promifTory note for L. 27, 9s. the purfuer paying him the dif- 
ference. The note was dated the 1 ith November 1767, and in thefe 
words ; " I promife to pay Mr William Green, or order, thirty days 
** after date, twenty-feven pounds nine (hillings Sterling, value re- 
•* ceived. (Signed) Ebenezer M'Culloch." 

3 G And 
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And on the back thus, ^' Pay the within contents to, Alexander 
^' Grieg or order. (Signed) William Greek.** 

Upon the 14th December 1769, which was within the days of 
grace, the purfuer protefted this note againft M*Culloch for pay- 
ment, and againd Green the indorfer for recourfe, to whom he alfo 
intimated the diflionour ; and having brought an adion before the 
fheriff of Edinburgh againft both M^Culloch and Green, the fheriff 
decerned againft M*Culloch in abfence, and alfo againfl: the defender 
Green for recourfe. The caufe being brought into Court by advo- 
vocation, and informations ordered^ 

Tbe purfuer pleaded : 

• 
The prefent \vas a queftion truly of a mercantile nature; and 
it was highly important, and indeed neceflary to tranfa<5lions of that 
ilefcription, that the fame rules fhould hold with regard to promif- 
fory notes that were eftabliihed as to bills of exchange. From thefe' 
confiderations, the law^ as to promifToTy notes, and their privileges, 
had from time to time been gradually extended. When firft in- 
troduced, they were fonnd null, as wanting the legal folemnities, 
aSth Jan. 17-8, Arbuthnot; but foon thereafter a different docftrine 
was adopted, and they were found privileged, 7th December 171^, 
Eafilale. For ^ number of years^ promiflbry notes had been held to 
be tranfmiflible by indorfation like bills of exchange, 2d Feb<. 1739, 
Forbes contra Innes: and hence, upon thefe liberal principles^ it feem- 
ed but a fmall ftretch, if any, to give the fame recourfe to an onerous 
indorfee in the one cafe as in the other. From* the nature of the 
tranfadionin every indorfation, there was an implied recourfe, which 
was fanftioned not only by the cuftom of merchants, but by the 
<:ommOn law; for if any regard was paid to an indorfation at all^ 
it muft be held either to imply a warranty of the debt, or a receipt 
for money inftantly paid; and in the cafe, Fac. Col. Dec. i8th, 
1760, Goutts contra Nifbet^ recourfe upon a promiflbry note had 
been exprefsly fuftained* 

The defender pleaded^' 

According to the general principles of law, an indorfation could 
in no cafe be confidered in a more favourable light for the indorfee 
than as a fimple afllgnation, which implied no warrandice that the 
xJebtor was folvent, but only that the debt was truly due and free 
from legal exception. So far, therefore, from an indorfation imply- 
ing recourfe, the prefumption was diredly the reverfe. The ftatute 
1 68 1, c. 20. related only to the privileges which foreign bills of ex- 
change were declared to have ; and as it was deemed neceflary to have 
a new adl of parliament, viz. 1696 c. 36. to intitle inland bills to the 
fame privileges, and as neither of thefe ftatutes mentioned promif- 
fory notes at all, it was conclulive that the legiflature thereby decla- 
red its intention, that thefe documents ihould not enjoy the fame 
privileges which the othfcrs by exprefs enadment were pofledcd of. 
Recourfe againft the" indorfer of a bill was one of the ftrongerf pri- 
vileges indulged to that fpecies of tranfadion, and the moft con- 
trary 
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trary to the common principles of law ; and was therefore the lafl 
to be either implied or prefumed, not only in oppofiition to what ap« 
peared to be the clear intention of the legiflature, but to the uniform 
decifionsof the Court. Forbes, 12th Feb, 1708, Bundie contra Kene- 
dy, Foom. 7th Dec. 171 1, Eflcdale contra King. C- Home, 2d Feb. 
1 73y , Forbes contra Innes. Fac. Col. 1 766, More contra Paxton. 1 3th 
Jan. 1767, Wardrope contra Laurie ♦. 5th March 1767, Taylor contra 
Scott*; and in the cafe 3d Jan. I735f ]2Lck{on contra Ballantyne*, 
the very point in queftion wa« exprefsly determined. 

In giving judgment, the Lords were of opinion, that though pro- 
miffory notes were now, though defedlive of folemnities, held to be 
probative, as in remcrcatoria^ yet that the Court could not go farther, 
and extend to them recourfc, which was one of the higheft privileges 
of bills of exchange, without the authority of a flatute; which in Eng- 
land had for this purpofe been thought reqnifiite. 

They accordingly ^ fuftained the defence, and aflbilzted:" to Jan. a;, 
which interlocutor, upon advifing a petition and anfwers, they ad- '77<« 
hered. 

I.ord Ordinary, Cm^m. For Grteg, A* G9rdoH^jutu 

Ckrk, Gih/on. For Green, J. Firgujw. 


"No. LXXII. January 29. 177N 

PfflLIP MILLAR, Oculift in Edinburgh, Purfuer ; 

CONTRA 

FRANCIS ANGELO TREMAMONDO, Matter of the Academy. 

Edinburgh, Defender. 

Proof.— --^ promife^ ibougb alleged to be made intuitu matrimonii, not 

proveable by wknejfeu 

Ti/flLL^R brought an adlion againft Angelo for the performance 
-* '^ of certain promifes, alleged to have been made by him in the 
view of his marrying his daughter, and craved to be allowed a prdof 
of them prout de jure. The defender maintained, that the pro- 
mifes alleged being merely verbal and gratuitous, were not proveable 
hy witneiles. The Lord Ordinary having allowed a proof before an- 
fwer, 

The defender^ in a reclaiming petition, pleaded: 

By the law of Scotland, and the invariable pradice of the Court, 

verbal 

•NotCoUeaed. 
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verbal piDmifes did not admit of a proof by witnefles, and could 
only be eftabliflied by writing or path of party. Mere exprefGons of 
intention de futuro could of themfelves fix no obligation on the pro- 
nouncer, but were retradable at pleafure; and though verbal promi(es 
were a ftep higher in the fcale of obligations, and were allowed to 
be eftabliflied by proofs yet in thefe a diftincSion was very properly 
drawn as to the mode of proof allowed. For as it was impoffiblc 
exadly to eftablifli the exprefs terms in which a verbal promife wagv 
uttered, it being poffible that miftaking a fingle word, or even a va- 
riation in the accent or emphafis with which it was pronounced, 
might totally change the force and import of the obligation, the 
law had wifely confined thefe to that mode of proof by which the 
meaning of parties might explicitly and with full certainty be af- 
certained. Lord Stair, lib. i. t. lo, § 4* — Lord Ba^nkton, lib. u 
t. II. §2. — Mr Er/kine, p.-449- Stair, 19th Jan. 1672,. Deuchar 
contra ^vovfn. Stair, 3d July 1668, Donaldfon ^6/?//*^ Harrower. June 
1764, Maclintofti contra Taflie;* which laft cafe was precifely in 
point, the Court having found, ** That Taffie's obligation, being 
** founded on a verbal promife, could oidy be eftabliflied by his owq 
'Voath.'* 

The purfuer^ in hrs an/wer^ admitted. That a mere gratuitous pro* 
mife could not regularly be proved by parole evidence ; for that fuch 
a promife made verbally, refolved into a nuda emijjio verborum^ and 
witneiTes cafually prefent might no doubt eafily miftake the mean- 
ing of parties. The prefent cafe, however^ was very different ; for 
the purfuer did not allege or found on any gratuitous promife, but 
upon a folemn engagement the defender had come under in the 
view of his daughter's marriage. Every ft ipulat ion and enjgagement 
intuitu matrimonii was confidered in law as highly onerous ; and as 
thefe were always made in a more formal and explicit manner than 
others of lefs importance, the proof allowed was not only perfedly 
fafe, but agreeable to the principles of law, and that juftice which 
fliould be allowed to a party who had fulfilled his part of the mutual 
agreement. The authorities referred to did not apply to the prelent 
cafe. The decifions quoted were equally inapplicable ; and even in 
oppofition to thefe, it had been determined, that a mutual agreement 
of this fort, where ^here was an oneroid caufe intervening, might 
be the fubjedk of a proof by witnefl^es. Voet in tit. de Pad. DotaL 
Mafcardus, Concluf. 566. No. 2. Harcus, No. 800. June 1687, Col- 
quhoun contra Rae. Ibid. 7th Dec. 1687, Johnfton. Did. voce Pro- 
mife. 

The Court was much divided. It was admitted, that fimple pro- 
mifes could not be proved by witnefl^es, but that bargains as to move- 
ables might ; and feveral of the Judges thought, that as thbfe, in 
the prefent inftance, were made intuitu matrimonii, they fell to be con- 
fidered as a bargain for an onerous confideration : but the majority 
would not admit the diftindion, or depart from the general rule j 
and it was therefore found, that a proof by witnefles, in this cafe, 
w^s not competent. To which judgment, on advifing a petition and 

• Not coiieac4 anfwers, 
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aufwers, by a dlvifion^ howeren of but fcTen to fix. ibc Court ad« J*>^' ^9* 
hcred. ''"'' 

Lord Ordinaryy Mmtoido* For Mfllar, Sol. H. Jhmist^. 

Clerk, CoMfbeil. For Angelb, H. Effilne. 


No. LXXUI. February 5. 1771. 

WILLIAM REID, Eldeft Spn of the deceafed Robert Reid, his 
TUTORS and CURATORS, and the ACCEDING CREDITORS 
.of the deceafed Robert Reid, Purfuers j 

CONTRA 

STEPHEN RONALDSON and WILLIAM CUNINGHAME, Credit 

.tors of the deceafed Robert Reid, Defenders. 

Arrestment.— CoM?Ei5iTioN,~-7'i6^^/ff^ of the 4ebtor,y a mnor, having 
been fold audore praetore, the arrejlers of the price ^ in the bands of the 
purcbaferi^ preferred upon tbeir diligence to. the other creditors. 

-nOBERT REID died in 1766^ poffefled of fundry heritable fub- 

-•*^ jeds, having, before his death, made agnomination of tutors and 

.curators to his children, but no other fertiement. His affairs being in 

confufion, the tutors ferved the heir cvm beneficio inventarii^ and therer 

after brought a proeefj into Court, in order tiiat they might be au- 

sthorifiad U) fell the hedtable fubjeds for payment of tUe debts* The 

4Zlourt found the expediency and neceffity of a fsUe fufficiently in- 

ilruded, and accordingly author ifed it. The fubieds were fold; 

-but before the price was paid, Stephen Ronajdfon and William 

Cuninghame raifed adions of conftitution againft the heir and Mrs 

Reid the executrix ; and iiaving ufod arreHments in the bands of the 

purchafers, claimed a preference to the other creditors. The heir, 

his tutors and curators, alongft with.the porchafers, brought a procefs 

,of multiplepdinding, in which they called all the creditors to debate 

their preference. The Lord Ordinary, upon advifing memorials for 

all the parties, on the 21ft July 1770, found ** the faid Stephen 

** Ronaldfon and William Cuninghame, the arrefting creditors, pre- 

"•* ferable on the price of the fubjeds which belonged to the faid 

•" Robert Reid/' 

The purfuers y in a reclaiming petition, pleaded: 

An heir entering cum beneficio was in a very different fituation from 
^another heir; he was liable only for the .value of the fucceilion, and 

3 H was 
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was accordingly. confidered, in the eye of kw, as a truftee for the cre- 
ditors. He was regarded as holding the eftate chiefly and primarily in, 
triift for their behoof; and on that idea had been found obliged to 
communicate eafes and other advantages acquired to the other credi- 
tors. Did. V. I. p, 363. Dec. 1725, 1727, Aikenhead ce^fffrtf Ruf- 
el. An heir (landing in this charader, muft be accountable precifely 
in the fame manner as an ordinary truftee was to the creditors for 
whofe behoof he held the eftate in truft, who could onty claim a 
.rateable proportion of the truftfunds effeiring to^he extent of their 
^ debts. Though an heir cum beneficio might no doubt pay primo venienti^ 
fo that thofe who did not come forward .were, by their fupine negli- 
' gence, cut out; yet when this was not the cafej-and the fubjeds ftill 
continued ww^^/i(?, the creditors who appeared and infifted for -pay- 
ment would all be intitled to draw a rateable proportion ; and of 
confeauence, when the funds were not fqfE-jient, the fame rilLe of 
" dtftribution muft be obferved. 

The cafe here was fimilar to that of an executor confirmed, who 
was truly a-traftee for the creditors, who could have no preference 
' upon the funds by arreftment or other diligence; and there was 
r the lime.rcafon why this rule fliould hold in the cafe of heirs cum 
T^/^^rw, particularly as it feemed to be pointed out by the ftatute. 
11695, that both were to ftand upon the fame footing. In the pre- 
sent cafe, as the fale was exprefsly made under authority of the 
Gourt, for the fpecial purpofe of paying the creditors, there were 
ftill ftronger grounds tlian ufual for holding the heir to be a truftee 
for their behoof, and only therefore accountable to all and each of 
them for a rateable proportion of the funds, fimilar to a fale brought 
by an apparent heir upon the ad 1695, where that rule of equality 
was obferved. 

Anfwered: — It was an eftabliftied rate in law, that an heir by -entry 
reprefented the defund both ^if?n;^ and pajjive i he became proper 
debtor to the creditor, and as fuch, every (pecies of diligence was 
competent to be ufed againft him by thofe creditors for recovery of 
their debts. Previous to rtie ad 1695, the heir had «b defence 
againft payment, even after the fuccefllon was exhaufted ; hut this was 
correded by that ftatute which rendered the heir liable ov\j fccundum 
vires inventarii. This was the fole objed of t4ie ftatute ; but as te 
the meafures the creditors were intitled to ufe for recovery of their 
payments, the ad made no alteration, but left the law as it for- 
merly ftood, giving a preference to priority of diligence. , 

This was agreeable to the civil law, from whence we had -borrowed 
our own regulations. Leg. 22. 3. 4. et feq. Cod. de jure deliberandi. 
Ever fince the ad 1695, it had been the invariable pradice, that an 
heir cum beneficio might pay prima venienii ; and if diligence was uied 
by any of the creditors, the fame rules of4aw, as to their preference 
over each other, took place in this as in any other common cafe. 
Lord Bankton, b. 3. t. 4. § 75. Erikine, b. 3. t. 8. % 33. Did. %^oct 
Heir cum beneficio. Home, 4th July 1724, ^coxxcontra Bnrnet of Leys* 
Did. V. I. p. 362. 28th Nov. 1738, Creditors of Crichton. 

There was no analogy betwixt an executor confirmed find an heir 
cum beneficio: an.executor was merely in an office inferring no repre- 

fentation ; 
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ientatioii ; nor in that caTe was there at common law. zay pari pqffu 
preference among the creditors, which ^4 only been introduced by 
the ad of fed. 1662. The eilates being fold by authority of the 
Court could make no alteration ; and as the fale confefledly was not 
brought according to the regulations of the (tatute 1695, it was ab- 
furd to fuppofe that the rules iixcident to that enadtment could be 
held as applicable. 

The Court unanimoufly adhered to the Lord Ordinary's iuterlo- ^^^ 5- 
cutor. '5^7*- 

Lord Ordintiyy Kenneth For Reid, tec* Macquten* 

For RooaldfoDy tec. G. Ogihie. 


aese 



Vo. LXXIV. February 13. 1 

JAMES SHORT, Nephew of the deceafed James Short, Optic 

London, Puriuer^ 


CONTRA 

THOMAS SHORT, Brother of the deceafed James Short, Defender. 

doNQUEST.— -^ difponee^ being neither alioqui fuccefTurus, nt^^ Hable 
" praecepcione hereditatis, preferred as heir of oonquefi to the beir ofUne. 

JOHN, Alxander, james^ and Thomas Short« were brofhers ; John 
died leaving James his eldcft fon and feveral children ; Alexander 
^ied unmarried, 5th May 1768, without making any will.; James 
died unmarried in June 1768, and left behind funds to a very con- 
dfiderable extent ; and in particular, certain heritable bonds over the 
ellate of Montgomery of Broomlands, upon which he had been infeft. 

James, before his death, had executed a difpofition, by which tie 
conveyed thefe heritable bonds in favour of his immedtate elder 
brother Alexander, his heirs and affignees ; rcferving, however, power 
to alter the deed without the confent of Alexander ; but declaring, 
that if he did not otherwife difpofe of the fubjed, that the deed ibould 
h^ve all the force and effed of a delivered evident. 

A competition enfued for thefe bonds betwixt James Short, the 
elded fon of the eldeft brother, who claimed as heir of conquejiy and 
Thomas Short, the immediate younger brother of James., who claimed 
as heir of line. 

James the heir of conquejl maintained. That in Vhatever light the 
queftion was viewed it muft be in his favour. If the difpofition by 
James to his brother Alexander was undetllood to be* vacated by the 

predeceafe 
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predeceafe of Alexander the difponee, in that eafe, it was ptain that 
he, as betr of conqueft to bis uncle, would be intkled to take up the 
heritable bond as in bertditate jacente of bim. If, on the other hand, a 
Tight was veiled in the perfon of Alexander by the above difpofition, 
as there truly feemed to have been, that right was not heritage but 
conqueft in him.; and being fo, it muft, according to the rule of law, 
as cxplsiined fecun^lum /ubjedam materiam^ fall to James the fon of his 
.elder brother, who was his proper heir of conqueft. .That the fub- 
jedts were conqueft in him was unqiieftionable. The deed was a con- 
veyance de prefentij and at the date thereof the difponee was not 
alioqui fuccejfurus^ the granter having i&<rr^//^j prcpinquiores infpe j fo he 
.could be confidered only as a fingular fucceflbr, taking the eftate 
•by fingular titles, and not asuniverfal reprefentative of the deceafed. 

The plea maintained, that as Alexander had taken theie fubjedts 
pracepttone bereditatisj they could not be conqueft in him, was un- 
founded. That argument was reared upon the fuppofition that 
Alexander fell to be confidered as an heir called to the iucceffion., 
failing the granter*s own ifliie. But although fuch a condition had 
been expreflTed, whereas it was only implied, ftill the right of Alex- 
ander would have been by a fingular title. The rule of law was 
pojitus in conditione non cenfetur pqfitus in injiitutione j fo that fuppofe an 
:heir had exifted of the difponer*s body, he could not have taken up 
the eftate upon that difpoficion ; and of courfe Alexander^ though 
fuch condition had been exprefiied, could only be confidered as a con- 
, ditional difponee, taking upon a fingular title, and not praceptione 
bereditatis. vCraig, 1. 2. Dieg. 15. § 17- Bankton, v. 2* p. 297. § au 
£r(kine, B. 2. t. 8. § 6, Did. v, 2. p. 35. 

Thomas the beir of line maintained. As the difpofition was a<leed 
inter vivos granted to the heirs of Alexander, as well as to himfelf^ 
thqfe heirs, upon. the fuppofition that there was no right even efta- 
.bliflied in the perfon of Alexander, fell to be confidered a« the im- 
vmediate difponees; and as by tbefe heirs muft be underftood his heirs 
at law or of line^ who were always held to be called to a fuc- 
cefllon, where it did not appear they were exprefsly excluded, the 
fubjeiSs muft, by the conception of the deed, now fall to him as the 
proper beir of line to his brother Alexander. 

Upon the fuppofition, again, that in this cafe there was a right 
eftabliflied in the perfon of Alexander, yet as that right could be un» 
derftood as having fallen to him only by fucceflion, it muft conlequent- 
ly devolve upon his heir of line. The deed in ^ueftion related to fub- 
jedis which, upon the gramer^s death without heirs of his own body, 
fell to him as heir of conqueft in the legal courfe of fucceflion. That 
.deed never was delivered, but remained in the granter*s hand; and 
as it muft be underftood to have been conditional, in cafe only the 
heirs of the granter ftiould fail, it was plainly a right in Alexander 
tanquam alioqui fuccejfurus i and muft therefore be confidered, not as 
conqueft, but as a praceptio bereditatis^ and confequently defcend from 
him to his heir of line, 1. iiaC ff. de conditionibus et demonjlrationibus. 
£raig, L 2. Dieg. 15. 

The Lord Ordinary preferred ^ James Short the heir of conqueft 

'• to 


J 
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*• to the herrtable debts in queftion ;*' v^hich interlocutor the Lords ^*" '3* 
adopted as their own judgment. 

Lord Ordinary, Kenmi* For James Short, Maequteti. 

Clerk, For Thomas Short, i). Gr#fli^ 


No. LXXV. February 14, 177K 

The Hon. CHARLES HOPE ^lER, 

CONTRA 

Mr ALEXANDER BRUCE, 

Member of Parliament.— i2<rrfir(3iOT ^ a decree of divijion of valuation^ 
by which a freeholder's qualification was reduced below L. 400 ScotSy 
found to be a fufficient ground for Jlr iking bim off the roily though be had 
been upwards of four months enrolled. 

nnHE property lands of Bonnyton, in the county of Linlithgow, 
•*• w^re valued in cumulo at L. 800 Scots. Mr Glen the proprietor 
obtained from the commiffioners of fupply a divifion of that valua-- 
•tion into two parts ; one of which, valued at L. 402 : 9 : 7, he con- 
veyed to Mr Alexander Bruce; the other, valued at L.397: 10:5, 
with another fmall fubjed to make up the full valuation of a freehold 
qualification, he conveyed to Dr Glen, In the cburfe of dating ob- 
jedions to thefe qualifications, it appeared that a pendicle of land cal- 
led CornilaivSj which, in dividing the cumulo valuation, had been con- 
^dered as part of the lands of Bonnyton, and as forming a part of 
Mr Bruce's qualification, was held burgage of the town of Linlith- 
gow ; fo that the valuation of thefe two parts (hould have flood 
thus: Dr Glen's part, valued at L.397 : 10: 5, Should have been 
L. 41 1 : 9 : 9, and Mr Bruce's, valued at L.400 : 9 : 7, (hould have 
been only L. 388 : 10 : 3. 

The objeftipn to Mr Bruce, that he did not pofleft the valuation 
required by law, being dated, it was anfwered, that the objedion did 
not appear from the decreet of divifion, which was ex Jacie regular, 
and muft be held to be juft till fet afide by a procefs of redudion. 
The Court was of opinion, that this objeftion was not competent in 
a furamary complaint ; and accordingly fuflalned Mr Bruce's qualifi- 
cation. 

Thereafter Mr Hope Wier brought a redudion of the decree of 
valuation ; in which it was found, th^t Cornilaws was no part of the 
lands of Bonnyton, but a burgage tenement held of the town of Lin- 
lithgow ; and the decree was accordingly reduced and declared to be 
null and void. Objedions to Mr Bruce^s qualification being regu- 
larly lodged previous to Michaelmas 1769, Hating, that there was 

3 1 fuch 


cit IffiCISiONS OTTHE No. LXXV^ 

^iich aa ftlfieration of his circutnllances as authorifed his being ex^ 
punged from the roll, a majority of the freeholders voted, Not to 
^expunge. 

In a petition and complaint, Mr *Hope Wier i:ont€ndedy that no per- 
fon was intitled to (land upon the roll of freeholders, unlefs his lands 
were either a 40 ihilling land, or were valued in the cefs books at 
L.400 Scots, evidence alio being produced of their being feperately 
valued at that fum. If fuch freeholder fliould afterwards alienate^ 
any part of his qualification, or if his titles, apparently good at the 
time of enrolment, Ihould be afterwards found not good, it. was 
competent for any freeholder to objecft and have him expunged. 
Now, though freeholders were bound to regard decrees of divifion, 
^x facie regular, as legal evidence of a valuation, and thereon to ad- 
mit a claimant, yet if, upon proper inveftigation, fuch decrees were 
ibund to he erroneous, the law was not fo unjuft as to leave the 
wrong without a remedy. It was accordingly competent for any free- 
holder, or any heritor paying cefs in the county, to bring a redudion 
of fuch -erroneous decree; and if he prevailed, any freeholder, upon 
/giving in objedions -in proper form^ was intitled to have fuch perfon 
expunged from the roll. This remedy was pointed out by the ad 
.l6. Geo. II- by which it was declared that a freeholder, however long 
he may have ftood on the roll unchallenged, might yet be ftruck off, 
** upon fufficientt)bjedions arifing from the alteration of that right 
^* or title in refpeS of which he was enrolled.^ Applying this regu- 
lation to the prefent cafe, Mr Bruce could not have been enrolled 
unlefs he had in{lruded that his lands ftood valued at L. 400 ; hence 
the decree of divifion \ws a necejfary title for his enrolment : and as 
it was now reduced, there was a material alteraUon 0/ his circufn- 
Jlances^ his valuation being now lefs then L,.4oo. 

Mr Bruce anfweredt 

s 

iffw, That the ftatute 16. of Geo. ILdid not authorife a complaint 
in a cafe of this nature. That ftatute gave redrefs, ly?, When 
a claimant at a Michaelmas meeting was either wrongfully enrol- 
led, or his claim rejeded : 2rf, When an infufHcient objedion againft 
a perfon who had formerly ftood upon the roll was fuftaincd. It no 
where authorifed a complaint fuch as the prefent ; but, on the con- 
trary, confidered the right acquired by one who, without a com- 
plaint, had been four months upon the roll to he abfolute^ and not to be 
overturned but by a judgment of the freeholders, allowing an altera- 
tion of his circumftances* 

2^0, As the refpondent's title deeds ftood in the fame fituation as 
when he was originally enrolled, there was no alteration of his circum- 
ftances. The evidence of the qualification upon which the freehold- 
ers ha d roceeded, was not the decree of divifion now faid to be re- 
duced, but a certificate under the hands of the clerk and two com- 
miflioners of fupply, which was ftill unimpeached. And as the com- 
plainer had neither applied to the commiflioners of fupply for a new 
valuation, nor had inferted a declaratory conclufion in the adion of 
redudion of the old valuation, he could not bring before the free- 
holders 
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holders any legal evidence, that the refpondent^s lands ynre valued 
at a lower rate than L. 400. 

The Lords were clear as to the tnCTits of this cafe, tliat h was a 
complete alteration of circumftances ; and the only doubt they enter* 
tained was to the competency : they were, however, in general of 

-opinion that the ftatute flionld be fupported, though extended to a 
ra/us improvifus^ which it was admitted the prefent was. They there- 
fore, " repelled the objedion to the competency of the petition j ^*^ '4» 
** find that the freeholders did wrong in continuing Mr Alexander '"'* 
** Bruce upon the roll; and grant warrant to and ordain the flieriff- 

"** clerk of Linlithgow to expunge his name from faid roll/' 

ForHopc' Wier, LoMart^ BaHlh. 
For Bruce, Cro/bU* 


^No. LXXVI. February 14, 177-1. 

Captain BASIL HERON, 

CONTRA 

JOHN SYME of Meikk Culloch, 

; Member of Parliament. — Infiftment ^aken in virtue of a claufe of union 
and dijpenfatien in a Crown^cbarUr. 

AT the Michaelmas meeting for the ft^wartry of Kirkcudbright, in 
Odober 1770, Captain Heron claimed to be enrolled a freeholder 
upon titles, part of which confifted of a fpecial retour, by which the 
lands of Druriinaught and Glengornane were retoured to a thirty- 
:fhilling land, and the lands of Torquinnoch to a ten-fhilHog land,, 
making together a forty-fhilling land of old extent. 

To thefe titles, it was objeBedhy Mr Syme, that though the char- 
ter founded on by Captain Heron contained a claufe of difpenfatjon 
•to Mr Home, in whofe favour it was granted, for taking infeftment 
upon the lands of Little Park, or upon any other part of the lands 
thereby difponed, yet that privilege was perfonal to Mr Home, or at 
"^ leaft could only go alongft with the whole lands, if he had difponed 
them to one perfon. By parcelling them out to different perfons; 
be had broken the union created by the charter; fo that he could 
not convey the benefit of the difpenfatioti to apply to every perfon 
to whom he might dispone; and as the difpofition from Mr Home 
to Captain Heron did not convey that benefit, and as it appeared 
•that infefunent bad been taken only upon the lands of Torquinnoch, 

be 
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he was not infeft in the whole lands upon which he claimed co be 
enrolled. 

The freeholders having refufed to enrol, Captain Heron, in a re- 
claiming petition, maintained, 

It was an adjudged point, as to lands in a Crown-charter, contain- 
ing a claufe of union, and declaring infcftment to be taken at a prin- 
cipal mefluage^ or upon any other part of the lands, that infcftment 
thereof, provided it was taken in virtue of the precept contained 
in the charter^ was good for the whole, however difcontiguous, and 
notwithftanding they had been conveyed to different perfons, Tl)is 
point was decided in a question from the county of Forfar in 1768, 
Spence contra Skene, where th6 Court had fuftained the objec- 
tion, but the Houfe of Lords had reverfed the judgment. Thirteen 
cafes from the county of Forfar, befides fevcral from the county of 
Linlithgow, had been decided the fame way j fo that the queftlon 
was at reft. 

The principle upon which this doftrine refted was unqueftionable. 
It could not be denied that the Crown had full powers to unite te- 
nements lying difcontiguous ; fo that infeftment taken upon one 
(hould be fufBcient for the other, though at any diftance. Upon the 
fame principle couki the Crown authorife an infeftment to be taken 
upon any part o( tht Crown's property, the whole falling to be con- 
fidered as an united tenement in the Crown, who ^uthorifed it; and 
infeftment^ fo taken occurred frequently in pradtice. There was no 
diftindion betwixt the cafe from Forfar and the prefent. The claufe 
of difpenfation evidently gave a power of taking more than one fei- 
fin ; it gave authority to take " unica fqfina nunc tt in omni tempore ju- 
*^ turo i*"^ and it gave this power not only to the perfon in whole fa- 
vour the charter was granted, but ** ejusq. pradiB^ that is to fay, 
baredibus et ajftgnati^ : and hence, though infeftment had adually been 
taken by the grantee, his heirs would have been intitled, without 
any new charter, but upon a fpecial fervice, to take another feilin 
by virtue of the claufe of difpenfation. 

Mr Syme anfwered: 

The general rule as to the feudal inveftlture was, that there muft 
be real or fymbolical delivery of the lands fuper fundum terrarum; 
and where lands were difcontiguous, the infeftment muft be taken 
upon the feveral tenements. As this general rule might be difpenfed 
with by the royal prerogative, fuch difpenfation might be more or 
lefs comprehenfive., according as the Sovereign or the Barons of the 
Exchequer fliould fee caufe^ It might be fo limited as to be perfonal 
to the granter; it might be allowed to be taken at one particular 
place only, or upon any part of the lands ; or it might authorife one 
general infeftment only, in either 6f the ways mentioned, for the 
whole lands. 

In every cafe of this nature, the tenor of the difpenfation and 
precept of feifin muft be carefully attended to as the rule of judge- 
ment. By^the tenor of the difpenfing claufe, in the prefent inftance, 
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bearing, " ^od nnica Jafina per prefat ; G. Homtj'^ ejufque pradi6t^^ no 

-more was aiithorifed than one infeftment on any part of the lands 
for the whole, in favour of George Home himfelf, or of any other 
perfon to whom he might difpone the lands, with the benefit of the 
difpenfation 5 bat »a difpenfation fo qualified did not authorife twemy 
different infeftments upon as many different fradions of the lands 
difponed. The precept, in this cafe, authorifed delivery of feifin 
*^ Prsefato G. Home vel fuo certo audonato, l^tori prefentium tot, 
** et integ. et fecundum formam et tenorem amediftaB oartae," pre- 
cifcly correfponding to the limited conftrudlion contended for : fo 
that this infeftment, not having been taken in the form and manner 
prefcribed by, but difconform to the warrant, was on that account 
null and void. 

The decifion from the county of Forfar could not be regarded as 

-fixing any rule applicable to the prefent cafe» The claufe of union 
and difpenfation was Tery different. In the Forfar cafe, the dilpen- 
fation granted was not limited to the infeftment to be taken in exe- 
cution of the precept in the charter, but was to continue in force, 
and operate omni tempore futuro. It differed from the claufe of union 
and difpenfation in George Home's charter in this other refped, that 
as the one authorifed one infeftment only to be tak^n for the whole upon 
any part of the lands, the other authorifed the renewal of the infeft- 
ment omni tempore futuro^ by taking it upon any part; and declared it 

Tufficient, not only for the whole lands, but for any part of them. 
In the Forfar cafe alfo, there was no abfolute alienation of the united 

'lands, but grants of liferent merely, which were but temporary bur- 
dens upon the property. 

It was obferved upon the Bench, That, in queflions of this nature, Feb. 14. 
'they were tied down by the judgment of the Houfe of Lords in the ^'7'' 
cafes from Forfar referred to : and hence it was found, that the free- 
holders had done wrong in refufing to admit Captain Heron upoa 
the roll; and he was ordained to be enrolled accoj'dingly. 

The fame judgment was given in the complaint of Edward Max- 
3ivell contra Syme. 

For Heron, A, Fergujfon^ Crofbie* 
-For Symcy Loclbart, 


The Tame day the Court decided a complaint brought by Copland 
of CoUieJton contra John Bnfby^ who at the Michaelmas meeting had 
flated as an bbjedlion to Copland^ s titles, that the pages of his feifin 
were not numbered in terms of the a£t of fed. 1756, the firft page 
being omitted. The freeholders had luftained the objedion ; but the 
Court overruled it, and ordained the complaiuer to be added to the 
rolL 

For Copland, CroJbU. 
For Bufby, Wight. 
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No. LXXVn. Tebruary 15. 1771. 

Meflrs MANSFIELD, HUNTER, and Company^ and others, creditoru 

of John Nifbet of Northfield, Purfuers j 

CONTRA 

THOMAS CAIRNS, Defender. 

xSiAiiKiKMYVf'^Mmey having been advanced upon a communing and agree^ 
ment, that an bent able bond Jboulfi be grantedyfucb fecurity^ tbovgb within 
Jixty days of the grant€rU bifniruptcy, not reduceable upon the aSt 1 696. 

<^. 5- 

TN November 1769, Nifbet of Northfield applied for the lo&n of 
* L. 1500, which belonged to Thomas Cairns. The perfon intrud- 
ed by Cairns to lend this money was William Kerr, who again em- 
ployed William Hart writer in Edinburgh, his ordinary agent. 
Cairns's money was remitted to the hands of Hart ; and it was 
agreed that it fhould be lent to Nifbet upon an heritable fecurity ; 
but before the fearches into the records and the other ncceflary mea- 
fures could be accomplifhed. Hart had advanced to Nifbet L. icoo, 
upon his promifTory note; and on that footing matters flood till the 
19th of January 177a, when Nifbet granted to Cairns the heritable 
bond agreed on for L. 1500, uppn which infeftment was taken the 
aoth February thereafter. 

Upon the next day, the 2ifl February, Nifbet retired to the Sanc- 
tuary ; and diligence having been ufed againfl him, he was rendered 
bankrupt* The pqrfuers, creditors of Nifbet, having brought a re- 
dudion of this heritable fecurity againfl Cairns, founding upon the 
ad 1696, c. 5. and concluding to have it fet afide as a partial pre- 
ference granted by the bankrupt in favour of Cairns, to the preju- 
dice of his other creditors^ within 60 days of his bankruptcy, the 
Lord Ordinary^ on the 22d December 1770, pronounced an interlo- 
cutor, afToilzieing from the redudion. 

In a reclaiming petition, the purfuers pleaded : 

Though the heritable bond bore the money to have been borrowed 
at Martinmas 1769, and llipulated intereft from that date; yet as, 
from the account produced, it appeared that L. 311 : »3 : a bad been 
advanced upon the 1 ith November, L. 500 upon the 30th, and L* 500 
more upon the 12th December, thefe fumi?, amounting to L, 131 1, 
13s. 2d. being aH previous to the adual granting of the bond, of 
courfe flood for feveral weeks upon Nifbet's perfonal credit alone. 
When, in thefe circumflances, Nifbet granted a farther fecurity for 
that! ftun^ n©t only within the xetrafpedive period of the flatute, but 

upon 


yeb. iffr» COURT OF SESSION. iaj 

upon the very eve of bankruptcy, it fell imder both the words and 
meaning of the enactment. 

The ftatute was exprefsly direded againft all deeds granted either 
for fatisfadion or farther fecurity j and as the money here was held 
upon perfonal fecurity albne for fcveral weeks, the heritable lecurity 
afterwards granted could not be conddered as a fecurity for a new 
contradion, but as a farther fecurity in favour of an anterior credi- 
tor. It made no difference that an heritable fecurity might have 
been communed upon and agreed to at the time the money was 
lent: if it was intended to conclude fucb a tranfadion free of 
challenge, it fliould have been done y?ww/^ryj'»2f/, by delivering the 
money and receiving the heritable bond ; but if, in fa«ft, the bor- 
rower was entrufted with the money upon his perfonal fecurity alone, 
• no previous communing could authorife the debtor to grant fuch 
fecurity when in a ftate of notour bankruptcy. Neither would it 
have altered the cafe, although, at the date of advancing the money, 
an exprefs obligation in writing had been taken from Nilbet to grant 
an heritable bond ; for if the implementing of that obligation had 
been delayed till the creditor was in a ftate of bankruptcy, it would 
have fallen under the ftatute. Did. v. i. p. 13. 4th Feb. 1729, Eccles 
contra Creditors of Merchefton. The cafe here was ftronger j as the 
obligation to grant the heritable bond ftood upon nothing but verbal 
communings, proveable only by Nifbet's oath, which, in a ftate of 
bankruptcy, was not admifTable to the prejudice of his other credi- 
tors. 

The defender's argument, that he was not creditor to Nifbet anterior 
to the date of the bond, the money >vhich Nifbet had received being 
a loan made to him by Hart upon his own rifle, was cqntradidory 
to what was elfewbere maintained, that the bond was nothing more 
than the fecurity originally agreed on. It was farther difprovcd by 
the bond itfelf, wbich bore that Nifbet had become debtor to Cairni 
two months prior to the date of the fecurity. It was alfo abfurd to 
fuppofe that the ftatute could be evaded by changing the creditor j for 
whether the debt fubfifted in the perfon of Hart for his own behoof 
or as truftee for the defender, it certainly was a fubfifting debt before 
the date of the bond ; which muft accordingly be held as an addi- 
tional fecurity for that debt, in which ever name It was taken. 

Anfwered. — ^The prefent cafe was neither within the intendment 
nor the words of the ftatute. It appeared from the narrative, that 
the purport of the enadment was to j'emedy the abufe ftill arifing 
from the frequency oi fraudjul alienations made by bankrupts in fa- 
vour of their creditors j which was not furely the charader of the 
prefent tranfadlion. The words of the ftatute had as little applica- 
tion. Thefe exprefsly related to the granting of /2<fw fecurities in 
favour of dehjts formerly contradJed, and for which the creditor was 
de(irous to receive, and the bankrupt willing to^wt, farther fecu- 
rity. But they could not apply to a cafe where no former fecurity 
had been granted, but where the fame only was ejlahlijhed which had 
been agreed on, and upon the faith of which alone the creditor had 
given his money. 

When the er^tire tfianfadion was duly confidered, there was no 
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foundation for the purfuers argument. The adyances made, and cir- 
cumftances that occurred betwixt the communing and granting the 
heritable bond, were merely preliminary to the final cioie of the bu- 
finefs, W'henever that (hould take place. The whole fell properly to 
be confidered as unicum negotium ; and fuppofing the money had been 
put into the hands of Niibet by the defender, at the time Kerr in- 
trufted it with Hart, ftill the adtual advances, and the extending the 
fecurky, ought not to be feparated, fo as, by a critical and judiacal 
conftrudlion of the ftatute, to cut down the bond. The cafe of Eccles 
contraihc. Creditors of Merchefton did not apply. In that cale there 
were not only two feparate fecurities, but two feparate tranfadlions; 
while, in the prefent, there was but one tranfa<Sion, one debt, and 
one fecurity. 

The purfuers argument refted upon the fuppofition, that, previous 
jto the date of the bond, the defender was merely a perfonal creditor 
of Nifbet's for this fum. But the reverfe of this was the fact : for 
all the advances were made by Hart at his own rifk, and upon a 
bill or note ♦;ranted by Ni{bet to him ; and if Hart had failed pre- 
vious to the granting of the heritable fecurity, he, and not Nifbet, 
would have been held as the defender's debtor. No inference could 
be drawn from the narrative of the bond, which bore that the money 
had been borrowed as at Martinmas laft. It was well .known, that 
fuch narratives occurred every day in -the courfe of bufinefs, al- 
ways indeed when money was borrowed between terms ; but it ne- 
ver was maintained that this mode of tranfading made fuch debts 
truly nova debita^ to be re;^arded as fecurities only for prior debts. 
It was equally a miftake to fay- there was here an old debt and a new 
creditor; as in fad both the debt and the creditor were new upon 
the 19th of January when the bond was granted. 

It was oblervtd upon the Bench, That where money was advanced 
in confequence of a communing, that an heritable fecurity fhould 
be granted, fuch bond was truly a novum debitum^ and did not fall 
under the ftatute. 

Pcb. 15. The Lords accordingly adhered. 
1771. 

Lord Ordinary, Kennet For Manaficld, &c. Macquten* 

Clerk, KilpatricL For Cairns, Sol, H, Dundas, 
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JAMES SCOTT of Comifton, Purfuer j 

CONTRA 

. GEORGE STRATTON in Wardroperton, Defender. 

TACK^^tbe termination or ip of wbicb was indefinite^ being- granted tp 
tbe tenant and bis beirs^ if effeSual againji fingular fuccejfors f — Ef- 
feSi of acquiefcence in^ find homologation of tbat right. 

ON the 27th of Odober 1620, Sir Robert Grahame of Morphy 
granted a leafe to Andrew Straiton of the lands of Wardroper- 
ton, with the fa^lmon fifhing, during the lifetime of Chriftian Straiton, 
relict of Alexander Bifhop of Aberdeen, and for ninet-een years af- 
'ter her deceafe. Andrew Straiton, befides a fum in name of graf- 
fum, became bound to pay of yearly rent fix chalders and twelve 
bolls, half meal and bear, and four bolls of wheat, to be delivered 
yearly in the town of Montrofe, as alfo yearly a barrel of falmon 
and fix bolls of coals. 

Upon the 26th April 1642, Sir Robert Graham, fon and heir of 
the preceding, entered into a contract with Andrew Straiton, by 
which he ratified and approved of the contrad and tack ; and ** alfo, 
** for the caufes forefaid, and to farther encourage and animate the 
•* faid Andrew Straiton, his heirs and fucceflibrs," he prorogates, 
extends, and continues the forefaid contrad and tack for " nine- 
** teen years after the expiry of the years and fpace of the faid 
•* Chriftian's lifetime, and of the faid nineteen years after her death ; 
** and after expiry of the firft nineteen years, for the fpace of other 
•• nineteen years j and ifter expiry of the fecond nineteen years 
" fpace, thereby, prorogate for the fpace of other nineteen years ; and 
" fo forth from nineteen years to nineteen years, as long as the faid 
^* Andrew Straiton, his heirs, fucceflx)rs, or aflignees, mall defire to 
•* bruik and poflefs the faid room and poflieflion ; they always paying 
•* the faid Sir Robert and his forefaids the graflinn at the entry of 
** ilk nineteen years fpace, and the yearly tack-duty underwritten, 
" freely, quietly, &c." 

On the other part, Andrew Straiton became bound to pay to Sir 
Robert Grahame a graflTum of 500 mei'ks at the beginning of every 
nineteen years; the firft' term's payment at the expiry of Chriftian 
Straiton's lifetime, and nineteen years after her deceafe, with the 
ordinary yearly duty as in the former tacks ; " declaring always, that 
** the payment of the faid fum of 500 merks in name of grafium, at 
" the entry and beginning of ilk nineteen years fraethe firft term's 
*' payment thereof, with the ordinary and yearly duty prefently paid 
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** by the faid Andrew Straiton, fhall be a good, valid, and fufRcient 
right to the faid Andrew and his forefaids, to bruik, labour, joice, 
occupy, poflefs, and nianure the faid town and lands, &c. ; and 
that in all time coming, during the faid Andrew and his forefaids 
their pleafure, &c. fwa that it fhall not be lei(bm and lawful to the 
faid Sir Robert, and his heirs and fucceflbrs, anyways to remove the 
faid Andrew and his forefaids furth and frae the faid town and 
lands, ^c." It is likewife agreed upon betwixt the parties, " That 
in cafe the faid Andrew Straiton and his forefaids fliall fuffer the 
yearly duty forefaid of the faid lands, &c. to remain in their hands 
unpaid for the fpace of twa years, fwa that twa terms of the faid 
yearly duty ihail run in the third without payment, making there- 
of an ovcrterm, as faid is; that then this prefent prorogation of 
the laid tack (hall expire, be null, of no force noreffedin no time 
thereafter, with the haill obligements in the fame/' 
Upon the 26th December 1656 a new contradl was entered into; 
by which, after narrating the original leafe and prorogation, and 
ratifying the fame, Andrew Straiton renounced all right he had to 
the falmon-filhing; for which Sir Robert^ on the other hand, dif. 
charged him of the graffum to be paid at the expiry of each nine- 
teen years, and of the obligation to deliver the fix bolls of coals. 

Upon the 18th Odober 1676, Andrew Straiton affigned his right 
to Robert Straiton his grandfon; who being fucceeded by a fon Ro- 
bert^ the poflefBon was enjoyed by them down to the year 1764, when 
the lafl Robert died. At this time, and for fome years thereafter, 
George Straiton, Robertas only fon, was abroad or at fea ; but he re- 
turned in 1768; and having ferved himfelf heir in general to his 
grandfather, afTumed the pofleflion of his anceflors. 

The Grahames of Morphy having contraded debt«, John Scott 
of Comiflon acquired right to this eftate, partly in virtue of certain 
wadfets from Sir Robert Grahame, and partly by fundry adjudica- 
tions; and in 1681 a charter of refignation was pafled in John Scott's 
favour, comprehending, amonfl others, the lands of Wardroperton, 
the fubje<a of difpute. John Scott was fucceeded by his nephew 
General Scott, the General by his fon Colonel Scott, and the Colonel 
by his brother James the purfuer. 

Mr Scott having brought a redudion of George Scraiton's right, 
dated as the reafons, 

imo^ That the forefaid contrad or deed of prorogation was a right 
of an anomalous nature, not known in law, and fuch as could not 
be binding upon the granter's heirs ; at any rate, not upon the pur- 
fuer or his predecelTors, who were lingular fucceflbrs by adjudica- 
tion. 

2do^ The contrad or deed of prorogation could not be binding 
on the purfuer or his predeccfTors, in fo far as the tack of the lands 
was thereby prorogated after the grantor was denuded by adjudica- 
tion ; and which therefore wa« not fuch a tack as could be eflfedual 
againft a fingular fucceflbr, in terms of the ad 1449- ^^^ 

3/i(7, The deed of prorogation wanted thoferequifites which were 
efTential to an effedual tack j particularly a definite ifh or termina- 
tion, the duration of the fame being pendent entirely on the pleafure 
of the tenant. 
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4/^, The deed of prorogation was at an end^ by the heir of the 
tackfrnan havings for the fpace of years, or thereby, laih out 

and tacitly repudiated his right and poileffion. And, 

5/0, An irritancy had been incurred, by two terms rent having run 
into the third unpaids 

Informations having been appointed, in order to report to the 
Court, the purfuer repeated his firft reafon of reduftion; and in fup- 
port of thcjecvnd and ^^ir^/, which were chiefly iufiiled on, pleaded: 

JPrimo^ A tack, or prorogation of a tack, deftitute of certain re- 
quifites, viz. either of being clothed with poflellion, attained at the 
time of the entry of the purchafer or fingular fuccefTor, or though 
clothed with pofleffion, yet deftitute of a certain tack-duty or de- 
finite ifli, was not efFediial, in virtue of the ad 1449, ^B^ainft a 
fingular fucceflbn When the flatute 1449 introduced an excep- 
tion to the general rule of law, and conferred upon tacks a real 
quality, adverfe to the fecurity of fingular fucceflbrs, it fell to be 
interpreted in the ftridleft manner: and accordingly tacks, upon 
which pofleffion had not followed before the entry of the fingular 
fucceflTor, or which were conferred in tempus indebitum^ were not the 
object of that enadraent, Craig, lib. 2. Dieg, lo. § 7. ik Sir G* 
M*Kenzie's obfervations on ad 1449. Stair, b« 2. t. 9. § 7. Bank- 
ton, b. 2. t. 9. § 3. Haddington, 2id Jan. 161 1, Lord Pitfligo contra 
Philorth. Durie, nth July 1627, Wallace contra Harvie. 3d March 
1630, Maxwell. 22d Nov. 1632, Hamilton. Stair, 21ft June 1671, 
Neilfon contra Menzies. 24th Feb. 1676, CuUen. Dirleton, No, 346* 
The fame dodrine held with refped to prorogation of tacks, or tacks 
to commence at the expiry of former (landing tacks > and for this 
reafon, that the tackfman's pofleflioq, in virtue of thefe,, could not 
be afcribed thereto, and the requifite poflTeffion muft be under the 
right de quo queritur. Haddington, 5th Jan. 1602, Lord Drum contra 
Jamiefon. Edgar, 7th Jan. 1725, Richard contra Lindfay. Fac. Col. 
4th Jan. 1757, Creditors of Lord Cranftoun contra Scott. Fac. Col. 
ad July 1757, Creditors of Dornoch contra Carlyle. 

Tacks, without a tack-duty, or a definite ip, were of old unknown in 
the law of Scotland; not the objed of the ftatute 1449, ^^^ therefore 
not efFedual without the requifite form of law by infeftment. Craig, 
lib. 2. Dieg. 10. § 9. Balfour ajfedation^ c. 9. Stair, b. 2. t. 9. § 24. 
Bankton, b. 2. t. 9. § 5. g. Such rights, till later times, were null 
and ineffedtual even againfl the granter and his heirs. Craig, lib. 2. 
Dieg. io. ^ 2. Hope, 15th July 1615, Stewart contraLord Garlics. 
Durie, 7th July 1645, Alton conira Tenants. Stair, b. 2. t. 9. 
§ 16. 27. This rule, however, was of late fo far relaxed^ that rights 
of unlimited endurance, if it evidently appeared to be the intention 
of parties that they fhould be perpetual, were now, as imply- 
ing an obligation not to remove, held good and efFedual againft the 
granter and his heirs. Durie, 26th Jan* 1627, Agnew contra Earl of 
CaffiUis. Durie^ 26th July 1631, Crichton contra Lord Air. Did. 
V. 2. p. 419. 23d Jan. 171 7, Carruthers contra Iryine. Bankton, b. 2. 
t. 9. § 5. But this rule was no farther extended, as fuch rights, like 
other obligations inconfiilent with the nature of a tack, were ftill inef- 
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feftiial againft finffular fucceffors, unlefs where feifin had followed as 
a confirmation ot the right, Durie, 2d March 1626, Hamilton ro«- 
tra Tenants. Stair, 15th June 1664, Thomfon cofUra Reid. 5th Feb.' 
1680, Rae contra Finlayfon. Fount. 10th Feb. 1698, Cockbum contra 
Simpfon. Did. v. Tack, p. 418. 422. j and the fame rule held if 
the tack-duty was elufory, or the term of endurance exorbitant. 
3d Feb. 1730, AKfon contra Ritchie, obferved in the Did. v. Tack, 
p. 419. 

Though tacks therefore of a perpetual nature were now held to be 
binding upon the granter and his heirs, it wpuld never follow that 
they were binding, upon fingular fucceflbrs in confequence of the 
(latute 1449, from which fuch rights could derive no benefit. Neither 
could it, in any degree, avail chefe anomolous rights, that pofleifion 
had followed upon them before the entry of a fingular fiicceflbr. Pur- 
chafers were not bound to take notice of them; and if this held with 
regard tothofe where the acquifition was merely voluntary, ajortiori 
rauft it apply to fingular fiicceflbrs of another defcripiion, viz. ad- 
jndgers, whofe right was not created by voluntary purchafe, bat by 
the ncceflary ad of tlie law. 

The decifion in the cafe of Frafer of Beladrum in 1758, and that 
of 17th Nov. 1763, Earl of Hopeton contra Wight, which might at 
firft view be confidered as eftablifliing a contrary dodrine, were not, 
when maturely weighed, adverfe to the prefent argument. Both of 
them went upon fpecialities. In that of Frafer^ though the term of 
endurance was long, ftill there was a definite ifli. Infcftment had be- 
fides. followed on it ; fo that it wa« in its nature real, without the aid 
of the ftatute : and it was alfo much doubted whether Lord Lovat, 
in whofe place the crown came, could be regarded as a fingular fuc- 
ceflbr in the lands. In the cafe of the Earl of Hopeton contra 
Wight, the important fpeciality occurred, that as the* EarPs a^ithor 
had confirmed the tack, fo the Earl himfelf had done various ads and 
deeds homologating the fame, and was therefore barred, perfonali ex- 
ceptionCj from objedrng to the obligation of renewal. 

Secundo,The tack or prorogation was not binding upon a fingular fuc- 
ceffbr, in refped, ifAa^ That nopoflTeflion had followed upon the deed 
of prorogation 1642 before the entry of the fingular fucceflbr in 1672. 
The prorogation was to commence only at the expiry of the tack 
1620 : and as Chriftian Straiton,for whofe life, and for nineteen years 
thereafter, the tack was granted, appears to have been alive after the 
1653, ^^^ ^^^^ ^^^^ could not be expired in 167a ; and hence, at that 
period, no pofl^ellion could have been acquired upon the prorogation. 
Although poffe/fion had followed upon this deed before the entry of 
the fingular fucceflor in 1672, yet the objedion, that the prorogation 
therein conferred, being in tempus inclebitum^ would be fatal to its fub- 
fidence. The deed of prorogation was of a complicated nature, and 
to be explained as containing fo many diftind tacks or prorogations 
of nineteen years each, for each of which a graflum was payable. 
Though pofleifion therefore had adually followed before the entry 
of the fingular fucceflbr in 1672, yet, after expiry of the firft proro- 
gation ot nineteen years, current at the time of faid entry, the fuc- 
ceeding nineteen years, confidered as a new tack or frefli prorogation, 
was at all events not clothed with poflTeflion before the entry of the 

fingular 
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.Jugular fucceflbr, and muft accordingly be under ftood to be conferred 
'in temfms indebitum. In that cafe the prorogations in the deed were 
no longer binding upon the lingular fucceflbr, nor would the pof- 
• fcffion upon the prorogation for the nineteen years remove the ob- 
jection. Fac. Col. 2d July 175 7, Creditors of Dornoch contra Carlifles. 
Whatever, therefore, the defenders predeceflbrs pofleficd after expiry 
of the nineteen years current at the time of the entry of the fingu- 
lar fucceflbr, was imputable to tacit relocation alone, which could be 
put an end to at pleafure. 2do^ Upon the fuppolition that the deed of 
^prorogation was not confidered as containing fo many diHind tacks, 
but a^ one entire tack, and the fucceflion. of nineteen years after 
nineteen years as the term of endurance j yet as it laboured under 
the want of a definite ifh, the fame being pendant entirely on the 
will of th^ tenant, it was on that account unavailable againft: a Angu- 
lar fucceflbr. 

Tertioy The two preceding propofitions being eftabliflied, the con- 
clufion followed, that the purfuer^s prtdeceflbr, John Scott, being; 
about the year 1672, a Angular fucceflbr by adjudication of the lands 
in queftion, the faid tack or prorogation was either never binding 
upon him, or at leaft no longer than till the expiry of the nineteen 
years current at the time of his entry. And hence, 

^iario^ As the prorogation was, not binding upon the purfuer's 
predeceflbr, fo neither was it now binding upon the purfuer him- 
felf.. For, 

I w^. Whatever might be held to be the nature of the right in 
queftion, either as including fo many diftindl tacks or as one entire 
tack, there being neither charter nor feifin, there was clearly no 
title whereon, according to the ftatute 1617, a right to lands could 
be acquired by prefcription. Nor could the negative prefcription in 
any ftiape apply; for if the right under redudion was ineflfedual 
againft the purfuer's predeceflTors when they entered to the lands, the 
poflTeflion from that time muft be accounted to be ex gratia j and as 
fuch imputable to tacit relocation, which could never hurt any 
ground of challenge competent to thofe authorifed to bring it. 2d0y 
Nothing had occurred in the prefent cafe which could be interpreted 
Jnto an acknowledgment or homotogation of the defender's aflumed 
right as a right of property.' The poflTefllon was evidently impu- 
table only to tacit relocation ; the nature of which never could be 
altered by any length of endurance, but might be continued as fuch 
till the tenant was interrupted. Stair^ i6th Jan. 1663, ^^^^ of Errol 
contra Parifliioners of Urie. The receiving of rents, inftead of in- 
juring, aided the purfuer's plea ; for thefe were always received from 
the defender's predeceflfors, not as poflefling under any right ^ but iu 
the moft general terms as the rent of their poflefllon. 

In fupport of the y^i/r^A reafon of reduction, it was maintained, 
There was an evident diie6lus per/omt in the prefent cafe, and that per- 
fonal refidence and natural occupation of the lands were implied 
conditions of the right : and although, upon the death of Robert 
Straicon, thefe ought to have been fulfilled debito tempore by his 
heir, yet as he had never made his appearance, nor made any claim 
whatever, he had tacitly given up his pretenfions ; ^nd hence the 
right to poftefs^ founded on tacit relocation alone, was at an end. 
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In fupport of xhtfftb reafon of redudion, it was maintained, That 
as no rent had been paid or received for thefe lands for crops 
1766, 1767, 1768, 1769, and 1770, and at all events no proper offer 
of rent till aift Od^ober 1768, an irritancy had been incurred, in 
terms of the prorogation, by allowing more than two terms rent to 
run into the third unpaid. 

The defender pleaded: 

n 

imo, The charader of tlie right in queftion, fo far from being ano- 
molous, was in itfelfperfedtty plain from the nature of the deeds on 
which it was founded. It was a leafe for nineteen years to nineteen 
years, fo long as the leflce and his heirs (hould choofe to bruik and 
poflefs the fubjed, with a claufe irritating their right, in the event 
of their allowing two years tack duty to run into the third unpaid. 
Deeds of this kind wer6 obligatory upon the granter and his heirs ; 
and though not perhaps common about 150 years ago, Were now^be- 
come frequent. An indance occurred in the cafe, Fac. Col. 17th 
Nov. 1763, Earl Hopeton contra Wight. The fan>e decifion, in prin- 
ciple, had been given in the cafe 23d Jan. 1717, Caruthers cohtrn 
Irwine j where a tack, let V perpetually and continually as long as 
^* the grafs groweth up, and the water runneth down,'* being objefted 
to as wanting an i/b^ the Court founds " That, by the meaning of 

parties, the contract was intended to be a perpetual right to the 

tenant and his .fucceflbrs,'* Did. v, 2. p. 419: and a fimilar judge- 
ment was pronounced, Di£t. /5irf, 24th Nov. 1726, Vifcount of Stor- 
mont contra the Kindly Tenants of Lochmaben. 

2do, In anfwer to the purfuer's argument, that, in order to render 
tacks efFedual againft a fingular fucceflbr, they muft be clothed with 
pofleflion prior to his entry ^ and that, in like manner, a tack or pro- 
rogation, without a definite ifli, could not be; effefiual againft a An- 
gular fucceflbr in terms of the ftatute 1449. — it was obferved, That 
though a new tack granted during the currency of a former tack, or 
a prorogation of that former tack granted during its currency, 
might be found ineffedual againfl; a purchafer or creditor who ac- 
xjuired right to the lauds prior to the expiry of the former tack, yet 
the prefent cafe was very different. The deed of prorogation, upon 
which the defender claimed pofleillon at prefent, was the vay deed 
upon which his pofleflion alone could be founded at the time of the 
purfuer's predeceflbrs entry to the lands« There was in fa6t but 
one deed of prorogation, and one leafe thereby created, to continue 
fo long as the leflee or his heir fliould choofe to poflefs : and the on- 
ly reafon of exprefling it, " that it was to continue from nineteen 
•' years to nineteen years,*^. was, that by the original prorogation, a 
graflum of 500 merks was to be paid at the expiry of each nineteen 
years ; which was afterwards difcharg^d by the contrad 1656, in con- 
fideration of the tackfman giving up the right of falmon-fifhing. The 
tack granted in the cafe of the Earl of Hopeton was conceived much 
in the fame terms ; and though every point was laid hold of in order 
to get free of this perpetual leafe, the idea of dividing the lealc into 
a variety of different tacks, fo that it could fubfift no longer than the 
expiry of the nineteen years current at the time of the Earl's pur- 
chafe, never once occurred. 

A 
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A definite ifh or termination, in order to render the tack efTedual 
againft fingular fucceflbrs, was not required by the ftatute 1449. 
Every tack upon which poflellion had been obtained was fecured by 
that ftatute, of however lone endurance it might be ; and that fuch 
deeds had been conftantly confidered as valid taqks, was clearly 
afcertained from the decifions mentioned, where, though grant- 
ed in perpetuity, they were neverthelefs fupported. Though tacks 
of that nature were for fome time difcountenanced, they were 
now become more frequent j and in the late cafe of Frafer of Bella- 
drum, a tack for 1140 years was found good againft the crown, as 
coming in the place of Lord Lovat, acknowledged to be a fingular 
fucceflbr. It was the intendment of the ftatute 1449 ^^ render 
fimple tacks, clothed with pofleflion, equally good to the tackfman 
as if infeftment bad followed upon them, according to the ancient 
praftice J and by this means every tack that was effeclual againft the 
granter and his heirs, was maile equally efFedlual againft purchafers 
or fingular fucceflbrs, provided it wa^ clothed with pofleflion prior 
to their purchafe. Nor would it avail the purfuer to talk of unhin- 
ging the faith of the records, and defeating the fecurity of fingular 
fucceflbrs ; for as long as pofleflion was requifite to eftablifh fuch 
tacks againft Angular fucceflbrs, they never could fuffer from them, 
as no purchafe of lands was ever made without full enquiry into 
the nature of the leafes upon which the tenants poflTefled, and the 
terms of their endurance. 

^tio^ Upon the fuppofition that it would have been competent to 
the purfuer's predeceflbr to have fet afide the leafe in queftion in 
i6Sij when he is faid to have acquired the right, yet, pojl tantum 
tampons, no fuch challenge could now be allowed ; the purfiier's 
predeceflTor having from that 'time downwards acquiefed in- and ho- 
raolagated the right to poflTefs, upon which the defender founds : 
befides, that all ground of redudion was now cut oflfby the negative 
prefcription, 

4/(7, In anfwer to the purfuer's argument, that the deed of proro- 
gation was at an end, by the heir of the tackfman having for a 
Ipace of three or four years lain out and tacitly repudiated his 
right, it was enough to obferve, that there never was any intention 
of doing fo, nor could it from the circumftances be prefumed. The 
defender's father died in 1764^ and his mother, who life- rented the 
fubjed, in the end of 1765. As he himfelf was abroad, upon the ap- 
plication of one of his tutors a fadtor was appointed in 1767 ; who 
accordingly managed the farnx^ for thofe having the intereft, till 
1768, when the defender returned home, and aflTumed the poflfeflioii 
of his anceftors. 

5/0, As to the purfuer's allegation, that an irritancy had been incur- 
red by two years rent having run into the third unpaid, it was a 
fufficient anfwer, that the whole tack-duty for crop 1766 haci been 
.paid upon the 4th March 1768; the rent for crop 1767 was offered 
under form of proteft, and refufed; upon the 21ft of Odober 1768 
the defender himfelf, in prefence of a nptary and witnefs^ offered pay- 
ment of every thing that was due; and that having alfo been* refu- 
fed, the prices of the farm meal were,. upon the 9th of March 1769, 
^regularly configned agreeable to the claufe of the contract 1642* 

It 
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It was obferved upon the Bench, that this right would at any rate 
be bindings againft the granter and his heirs j but as to its being bind- 
ing upon fingulaj: fucceffors, the chief point fuggefted, as creating 
any difficulty, was there being no proper tackfman duly and equally 
bound with the mafter to fupport the right as a tack. The indefi- 
nite term, or defeft of an ifti, was not confidered as injuring the 
right as a leafe : however much a determinate ifh might formexly 
have been thought requifite, that nicety was now departed frbm^ 
and if an ifli, as in the cafe of Belladrum, was poftponed till upwards 
of I loo years, it might, on the fame principle, be extended to as many 
thoufands. Belides, as the tack was granted with a Umitation to the 
tenant and his heirs, it might be confidered as containing anifli, viz. 
when the family was at an end. Some of the judges thought, that the 
difficulty fuggefted, as to there being no propfer tenant duly and 
equally bound with the mafter, was of no importance j there was 
nothing inconfiftent in the tenant having the privilege of a breach, 
though the mafter had none : and here the tenant's privilege of libera- 
tion was not abfolute j he could only take advantage of it at the end 
of every nineteen y^carsj fo that during the currency of each of thefe 
he was ftridlly bound as a tenant. Though upon thefe different points 
the judges in fome degree differed, they were almoft unanimoufly 
of opinion, that the ftrong homologation and acknowledgment of the 
right, in this cafe^ for 99 years, removed every difticulty, and barred 
even the purfucr and his authors, as fingular fucceflbrs, from bring- 
ing it now under challange. 

Feb. 19. The judgment was kept in general terms ; fuftaining the defences 
I77'' proponed for the defender, and afToilzieing from the redudion : and 
to this judgment the Lords adhered, by refufing a reclaiming petition 
without anfwers. 


Lord Ordinary, Pitfowr* 
£lerk, F^rmgU. 


For Scott, J. Scoii^ Roe. 
For Straitoo, fVigbt. 
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No. LXXIX. February ao. 1771, 

RODERICK MACKENZIE of Scoriburn, Purfuer ; 

•CONTRA 

I 

XENNETH MACKENZIE, and others, Cotmnlffioners of Sopply for 

the County of Rofs, Defenders* 

Process. — ^Commissioners of Supply, — In an aSlion. for having it ^fc- 
clared that the purfuer was duly eleBid ColkSlor vf the Cefs^ and was 
intitted to the emoluments of the office j the whole Commiffioners of Supply 
of the county^ as having an intereft^ muft be called us parties. 


A 


Competition and cont^fted eledion for the office of colledor of 
the cefs for the coudtv of Rofs having cnfued betwkt Roderick 
and Kenneth Macketizie^ Roderick brought an adion, concluding to 
have it declared that the proceedings at the meeting, when Kenneth 
Mackenzie had been eleded, ought to be reduced : that it fhould be 
found he was duly eled^d into the office, was intitled to hold the 
fame, and to receive the falary and emoluments ; and that Kenneth 
Mackenzie ihould be prohibited from executing the faid office, or 
from drawing any part of the (alary ; and if he had received iny 
part, that he ihould repeat the fame to the purdier. 

The parties called m this adion were^ Kenneth Mackenzie the 
competitor, and nine of the Commiffioners of Supply, who had 
concurred in his appointment, in the view of the purfiier^s being 
indemnified by them of the expence incurred in confequence of their 
improper procedure. 

The defenders objeded, That all parties having an intereft had not 
been called; and the Lord Ordinary *' fuftained the defence, that the 

whole of the Commiffioners of Supply, who voted for and eleded 

Kenneth Mackenzie of Kilcoy, upon the 30th of April lafi, were 
*^ not called as parties to this procefs/^ 

The purfuer reclaimed^ and maintained, That it was not neceflary to 
call any other than the perfon competing for xht office, as in other 
cafes, where third parties niight have an indired intereft ; fuch as a 
competition of deacons in different corporations, where it was not 
necefTary the individual members of the corporation fhould be called. 
By the fame rule that the defenders infifled upon calling all the Com- 
miffioners of Supply, they niight infifl upon calling the whole heri- 
tors of the county as ultimately liable in payment of the cefs ; which 
would be both abiurd and ynprecedented« 

The defenders anfwered: 

That as the whole Commlfnotfers of Supply of the county were 

3 N anfwerable 
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anfwerable for the colledor whom they appointed, and ultimately 
liable to make good the cefs to Government, it was clear that they 
muft necellarily be parties to every queflion of this kind ; the fcopc 
and tendency of which was to decide who was to be the perfon ia- 
trufted with the public money, and for whom they were to be re- 
fponfible. 

In fupport of the propofition, that the Commiflioners were liable 
to make good the cefs. and were anfwerable for the colledor ap- 
pointed by them, the defenders referred to the following authorities : 
Black Ads, St. 1424, c. 11. — St, 1489, c, 9. — 1597, ^* ^^^* — 1621^ 
c. 2, — 1661, c* 14, — Ad of Conven, of Eftates, 1667. — St. 1670, c. 3. 
— 1672, c, 4 — Ad of Conveh. 1678, — St. 168 1, c, 3 — 1685, c. 12. — 
1686, c. 2. — 1689, c. 32. — 1690^ c. 6,— -1693, ^' ^' — *^95- — ^696^ 
c. I. — 1698, c. I. — 1701, c. 15, — 1702, c. 6. — 1704, c. 4.— 1705, 
c. 7. — 1706, c. 2. ; — and all the fupply ads fince the Union. Did. 
V, I. p. 576. Bankton, v. 2. p. 575. 

Jeb, 20. Upon advifing the petition and anfwers, the Lords adhered. 

Lord Ordinary, MonboJdtu Tor Roderick Macbcnzie, H, Dundai* 

Clerk, Roff. For Kenneth Mackenzie, AL LotkharL 


"No. LXXX* February 20. iTju 

Mrs JEAN KERR, Purfuer ; 

CONTRA 

ALEXANDER EARL of HOME, Defender. 

Prescription. — T'rienmal prefcription applies to debts contraBed in 

England. 

'T'HE purfuer let her houfe in London to the deceased William 
-■- Earl of Home, the defender's brother, who pollefled it from 
midfummer 1752 to Lady-day 1756. 

Earl William went abroad and died in the year 1761, being then 
due Mrs Kerr a confiderable fiim of money as arrears of rent. The 
purfuer, in 1767, having brought an adlion in the Court of Seffion 
againft Alexander Earl of Home, as reprefenting his brother, for 
payment of the balance of rents due, his Lord&ip ftated in defence, 
that the claim was cut off by the triennial prefcription of the ilatute, 
I579» c. 83, 

The caufe being reported to the Court upon informations, the pur* 
fuer pleaded : 

It was a rule and principle of law, both with regard to the confii- 

tution 
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tution and fubUftence of obligations; tliat the law of that country on- 
ly where they were executed fhould be regarded, however different 
\t might be from the pradice x>r Jaw of the country whpre fuch 
queilions came to be determined. Did. v. 1. p. 317, Stair, 28th June 
1666, Macmorland contra Melvile. 

From thence it followed, that every queftion relative to the en- 
durance of obligations muft depend upon the lex loci contradus ; and 
that unlefs the law of that country had impofed a limitation which 
would bar an adion in their own courts, the perfon who was 
fued in another country, to which he had retired, ought not to be 
allowed to take the benefit of any prefcription which prevailed there. 
If the obligation was ftill in force in the country where it was enter- 
ed into, it would be unjuft to allow the debtor to get free by ftep- 
ping into another country where fuch obligations were limited to a 
fhorter endurance. Did. v. i. p. 322* Mackenzie's Obfervations 
onil. 1579. c. 83. 

This dodrine was ftridly applicable to the prefent queftion ; no 
relevant defence could have been ftated againft the debt in England: 
fo that if the triennial prefcription was admitted, it would be allow- 
ing the debtor to get free of a debt juftly due by the law of the 
country where it had been contradcd. The decifion in the Fac. CoL 
13th July 1768, Randal contra Innes, which the defender chiefly 
xelied on, went upon a fpecialty which did not in the prefent in- 
flance occur. Captain Innes the debtor had refided in Scotland en- 
tirely for many years, for a period preceding his death much longer 
than was fufficient to found the defence of the triennial prefcription ; 
and hence he could only be purfued before a Scottifti court, and ac- 
cording to the law of Scotland. 

I'be defender pleaded • 

Whatever regard may be paid here, ex comitate, to the laws of a 
foreign country, with refped to the formality of contrads executed 
there, it could not be maintained that thefe laws could regulate the 
time and manner of execution upon fuch debts when fued for in this 
country. It was clearly laid down by the legal authorities, that the 
law of the place in which execution was demanded for recovery of 
a debt, nnift be the rule for regulating every thing concerning that 
execution. Sande Deces. Fris. lib. i. tit. 12. 

It was equally certain that this rule applied to the plea of pre- 
fcription. Every adion brought for a foreign debt here was an im- 
mediate ftep towards execution ; and of courfe, every plea proponed 
in bar of fuch adion, had a fixed relation to the execution which 
would otherwife have followed. Huber de conflidu legum divers, in 
divers, imperils; Voet ad digeft. lib. 44. tit. 3. § 12. Principles of 
Equity, b. 3. c. 8. Sed. 6. B. i. part i. c. 5. Sed. 3. 

The ancient decifions of the Court upon this point had not indeed 
been uniform ; but as the law had gradually advanced to maturity, 
the queftion had been more thoroughly canvafFed, and that vomitas^ 
which had fometimes been carried too far, reduced to proper bounds. 
Did. V. 3. p. 226. 2d July 1762, and 2Cth Dec. 1764, Aflignees of 
Thomfon and Tabor. Fountain. 17th July 1708^ Thooifon and Hay 

contra 


336 MaSKKSOFTHK NaLXXXL 

amtra the Earl 4)f Lit^lkhgow, where the precife queftion as to the 
Scots triennial prefcription wsis exprefsly decided. 

This point ought to be confidered as at reft. In a late cafe, Fac. 
GoL 13th July 1768, Randal contra Innes, it had been found that the 
triennial prefcription applied to debts contraded in England. This 
decifion had been given upon the abftrad point ^ and as to the al- 
leged fpeciality, if it really in that cafe had any influence, it muft be 
equally efledual here, as both the late and prefent Earls of Home, 
by being Scotfmen, and having eftates in Scotland, were at all times 
amenable to the courts of this country. 

It was obferved upon the Bench, that when a creditor comes to 
fue in any country, he muft be able to ftate that, according to the 
law of that country, the debt is fubfifttng ; which the purfuer in this 
cafe could not do. 

Jch. 10. The Lords fuftained the defence ; but in doing fo were a good deal 

'"'• moved by the defender's having a houfe in Scotland, which fixed a 

domicile, and rendered him amenable to the courts of this country. 

Lord Otdinaty, Jt/Hct'CM. F«r Mra Keif, Matfutk. 

Clerk, Roji. For Eart of Home, Rat, 


No. LXXXI. February 21. I '^yi. 

GILBERT LAURIE of Polmount, and others, Purfuers j 

CONtRA 

THE DUKE OT HAMILTON and his TUTC»S, Defenders. 

CoMMONTY. — A right offervitude over a commonty^ notfwb an intirefi as 
caH autborije a divijion upon tbejiatute 1695, c. 38. 

IN the procefs of diTifion of the commonty of Reddingrig and 
Whitefiderigy it was found that there were three different clafles 
of heritors who had an intereft. The fir/l and fecond of thefe were 
found to have a right of common property correfponding to their 
Fac. Col. refpedlive lands^ and were intitled to a (hare in the dirifion according 
^itM?" ^^ ^^^^^ valued rent. The third clafs, Oonfifting of the feuars of the 
fanlily of Hamiltoni were found not to have a joint right of property^ 
but a right offervitude inerely in terms of their title-^deeds ; it beingt 
however, declared, that the fhare to be fet off to the Duke of Hamil- 
ton was to be burdened with thefe (ervitudes^ and that the feuars 
were to be continued id pofleffion, till fuch time as fiiares fhould be 

fet off to them fufficient to anfwer fuch fervitudes. 

When 
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When the cafe returned to the Lord Ordinary, the purfiiers, who 
coropofed this /A/rJ clafs, inliftcd that, a<:cording to the interlocutor, 
they were intitled to have the comottonty allotted to the Duke di- 
vided, and (hares fet ofFto them refpedively. In order to determine 
the point, hi« Lordfliip made avifandum to the Court, with thcfe quef- 
tions : imo^ Whether thefe feuars could oblige the Duke of Hamil^ 
ton to divide that fliare of the common allocated to him, fo as each 
perfon might have a fharc appropriated correfponding to his fervi- 
tude ? and, 2do^ In cafe the feuars couid force fuch divinon, by what 
rule it ought to be made ? 

In a memorial, the purjuers pleaded^ 

Their demand was founded both on the words nnd fpirit of the 
ftatute 1695 That ftatut^ authorifed the divifion of all con.monties ; 
and it was fuificient to conftitute a commonty, that the ufe of the 
fubjed was common in confeqnence of fervitudes of common paftu- 
rage, or others conftituted over it in favour of different perfons, 
though the property of the fubjed: .fliould belong to one. As the 
ftatute had eKprefsly authorifed fuch divifion to be made at the in- 
llance of thofe having intereft, it neceflarily followed, that thofe 
having a fervitude, which was iHiqueftionably an intereft, had a title 
to compel a divifion of the common advantage; and if this was 
npt done, the fubjecS muft remain in its prefent uncultivated ftate, 
to the lofs of the country in general, and to the particular injury of 
the parties interefted. 

When it was acknowledged therefore, and<Jecided that the purfiiers 
4iad the fuperficial ufe and poffefllon of the fubje^Sl in common, they 
were certainly intitled to have that furface, the fiibjedl of their right, 
divided, fo that each might enjoy it feverally, and under his own 
management. Such appeared to be the intention of the ftatute ; the 
words of which plainly imported, that fuch as had rights of com- 
mon property were to have a (hare fet apart to them correfponding 
to their intereft ; and that fuch asiiad only fervitudes or a fuperficial 
right, were to have a Aare of that furface, in like manner fet apart, 
correfponding to the intereft or value of their fervitude. Thefe cafes 
fell, at any rate, under the purview and intendment of the ftatute ; 
and as the great objeft of that law was to prevent difoord, and to 
encourage the improvement of the country, its falutary effe^Ss would 
be much reftrained, if rights, fuch as the prefent, were not compre- 
hended. The precife queftion had been determined, Falconer, 3d 
June 1748^ Sir George Stewart contra John M*Ken;iie 

^he Duke of Hamilton pleaded : 

There was not, in the prefem inftance, the exiftence of the pro- 
per parties in the -field to authorifea divifion upon the enadment of 
-the ftatute 1695. By the interlocutor of the 30th July 1768, the 
^uke, as proprietor, was found intitled to a ftiare in the divifion 
correfponding to the valued rent of fuch of the grounds holding of 
him as had only a right of fervitude in this commonty ; and as there 
were here two Separate independent intereftsi a right of property in 
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the one, and a fervitude in the other, there was fuch a contradiftlnc- 
tion and diverfity of titles, that neither by the common law nor by 
fiatute were the feuars intitled to demand a divifion. The ftatute 
1695 related only to the divifion of rights of common property : and 
as it afliimed for the rule of divifion the valuation of the refpedive 
properties, it was the concourfe only of fuch mutual rights of the 
fame nature that conftituted a common property ; and in that cafe 
alone was there room for its application. 

As the nature and extent of the parties rights to the common 
grounds was decidedly fixed, there was no principle of law that could 
intitle thofe who had only a right of fervitude to convert that fervi- 
tude into a property, or to compel the proprietor to abandon hi^ 
right of property, and betake himfelf to an inferior fpecies of right. 
Thefc principles were not only founded on reafon and jnftice, but 
had been acknowledged in various inftances by the Court; in parti- 
cular, Did. v. I. p. 155, ift Feb. 1740, Stewart of Tilly couitry; which 
bore a near relation to the prefent queftion, 
^xJ^if' '* On report of the 'Lord Prefident in abfence of the Lord Juftice- 
** Clerk, and having advifed the memorials bine inde^ the Lords find, 
" That <jilbert Laurie, and the others in pari cafu y»\ih him, with 
" whofe fervitude Duke Hamilton's ihore in faid commonty is 
"burdened, cannat, upon the ad 1695, iofift againft the Duke for 
'*. a divifion of did (hare."" 

In a reclaiming petition for the purfuers, it was argued: 

That the prefent qiieftion wa« of particular importance : for if the 
judgment of the Court was adhered to, the commonty in ^queftion 
muft remain in its original uncultivated flate, to the great lofs of 
thofe interefted, as well as to the lofs of the country in general. If 
fuch was the law-, it miril be allowed to be defedive, and required 
an amendment. But this cafe was not overlooked by the ftatute : 
the great objed of it was the general improvement of the country, 
which intitled it to the moft liberal conftrudion : and upon thefe 
principles, it appeared to have been the intention of the law, to au- 
thorife the divifion of all commonties poffefltd by different perfons, 
and that without diftin<aion, whether they had only rights of com- 
mon property, or where fome of thofe intereiiedliad only rights of 
fervitude. 

At the time of pafling the ftatute, the Icgiflature could not be ig- 
norant of the ftjite of the country, and that moft of the common- 
ties then in contemplation were burdened with fervi t u des : fo that 
when it was meant to provide a remedy againft a national grievance, 
it could not be prefumed that commonties loaded with rights of fer- 
vitude (hould be exempted from the general rule> the reafon for 
authorifing a divifion applying to the one cafe equally as to the other. 

To conftitute a commonty in the acceptation of law, it was fuffi- 

cient that the ufeof the fubjedt was common; and as the ftatute 

authorifed the divifion ^f all commonties, thofe belonging to the 

King and Royal Burghs alone excepted, none elfe were exclnded ; 

and hence thofe having a common nfe, or, in the language of the 

enadment^ having an intereft, feemed to be intitled to a divifion and 

Specification 
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fpecificatioti of that intereft. Divifions betwixt thofe having rights 
of common property, and thofe having only rights of fervitude, had . 
been authorifed by the Court. Home, 7th Jan. 1724, Hog of Har- 
. carfe contra Earl of Home. Falconer, 3d June 1748, Sir George 
Stewart contra Mackenzie of Dehrin. 

« 

The petition was refufed without anfwers. ^^^- *^* 

Lord Ordinary, Jufiict^CUrh. For 'Laaric» &c. Macquun^ r 

For the Duke of Hamilton, Nairn* 


No. LXXXII. February 22. 177 1. 

ANDREW ROSS and others, Mariners, Chargers ; 

CONTRA 

, * 

JOHN GLASFORD & Co. Merchants it Glafgow, Sufpenders. 

Recompence. — A 'vejjal on a trading voyage being captured j the Jailors 

intitledto wages pro rata itiiieris. 

THE purfaers Avere engaged as mariners, on board the (hip Ingram, 
the fufpenders property, deftined to proceed on a voyage from 
Clyde to Newfoundland, from thence to Spain or Portugal, and from 
thence home. A months pay was advanced to them before they fail- 
ed ; the fhip proceeded on her ^^oyage, difcharged a fmall cargo 
of three hogflieads of tobacco, and took in a complete cargo of fifh 
at Newfoundland ; arrived and fold the fame at Lifbon j and having 
taken in a cargo of goods there, failed again for Clyde, but was cap- 
tured in her paflage by the Belleifle privateer, commanded by Thurot, 
who put the crewafhore in Ireland, 

/ Having come home, the purfuers applied to the owners for the 
wages due at the time of their arrival at Lifbon j which being re- 
fufed, they brought an adion before the judge admiral, who gave 
judgment in their favour. The owners brought the caufe into Court 
by fufpenfionj when, after allowing a proof to be taken of the cuftom 
of the trade at Glafgow, Liverpool, and London, the Lord Ordinary, 
on the 2d March 1765, pronounced an interlocutor, finding, " That 
•* the mariners are intitled in equity to their wages pro rata iti- 
** neris^ during the time the owners received the freight and profits 
^* of the veffal ; and that the proof brought by the fufpenders of the 
" cuftom of Glafgow, with refpeift to the payment of failors wages, 
'* is not fufEcient to eftablifli an exception from the general rule, 
efpecially as the practice of other trading towns appears agreeable 
to that ruje. Therefore finds the chargers intitled to their wages 

" from 
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** from the rrver Clyde to Newfoundland, and from rhence to Lifbon." 
Thereafter, on the 20th December 177c, the Lord Ordinary pro* 
nounced a judgment, finding, ** That there being but one agreement 
and one voyage, the chargers, who did not accomplifh the voyage, 
have no claim at common law for wages, though the failure was 
not occafioned by their fault, but by the fate of war: And alfo 
finds, that they have no claim in^qui^y pro rata kinerisy feeing the 
fufpenders were not locupUtiores^ but loft coufiderably by the voy- 
^' age." 

The chargers^ in a reclaiming petition, pleaded : 

\mo. It was a general rule in law and equity, applicable to con- 
trads both by land and Iba, that a perfon hired to perform any work 
had a title to his wa^es as foon as the work was performed, or as 
foon as the defign for which he was employed, in fo far as depended 
on him, was carried into execution. According to this principle, the 
chargers had acquired a right to their wages from their failing from 
Clyde to Newfoundland, and to their arrival at Lifbon ; as by their la- 
bour the (hip had got fafely to tliefe places, and had been delivered 
of her cargo. 

It was not difputed, that when failors were hired for a fingle run 
or voyage, and the fhip either totally loft, or taken by an enemy, 
xhcy had no right to wages; for the freight being loft, their claim, 
which depended on it, was at an end. This took place only when 
there was a total lofs : for if the fliip with her cargo had from ine- 
vitable neceffity been landed upon any int-ermediate coaft, or if a 
part only was faved from fliipwrecTc, the mariners were intitled to 
their wages in tlie firft cafe pro rata itinerisj and in the fecond, pro- 
portionally according to what was faved^ 

When fuch were the regulations of the maritime law as to a (ingle 
Tun or -voyage, the application of the rule contended for to a trading 
voyage, fuch as that in queftion, was extremely obvious. In a tra- 
ding voyage, if the fhip reached all the different ports of delivery, 
and arrived fafe at home, the mariners had a right tp their 
whole wages : If (he reached only Ibme of thefc ports, they had 
right only pro rata^ or for fo far as the veflel had failed : If fhe did 
iiot reach any of the ddlined ports^ but by ftrefs of weather, or 
fome other misfortune, had been obliged to put into land, the 
mariners were neverthelefs intitled to their wages pro rata itineris ; 
and the only cafe in which they could have no claim was, when the 
fhip had been totally loft, or captured before reaching any of the 
deflined ports, and without any part of the cargo being faved. If 
a contrary rule was held, the failors in a trading voyage would 
be in a much worfe fituation than in any other ^ as they might 
navigate the veffal for any number of years, and to any number of 
different ports fpeciaily pointed out in the contrad, and unlefs the 
laft voyage was fuccefsful, have no right to any part of their wages. 
zdoj The difputed fadb, whether the owners were rendered locupletioris 
by the whole adventure, did not properly enter into the queftion. 
Though by the capture of the veffcl they may ultimately have beenfuf- 

fcrers, 
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rferers, they ^ere ftill fo far gainers, or at any rate fuffered fo much lefs, 
in confequence of the profperous iffue of the voyage, firft to Newfound- 
land, and then to Lifbon, which was efFedled by the dbiargers labour 
and exertions. The rule fug^efted-by thefe circumilances was equi- 
table and obvious. The chargers afked no more than that they fhould 
'gain where their owners had gained, and bear the lofs where they had 
fufFered ; that in thofe parts of the voyage where by their labour they 
had enriched their employers, they fliould be indemnified j and where 
their employers had not gained, but been fufferers, that they fhould 
j-efpedivcly bear their Aare of the lofs. 

3/io, The praAice of Olafgow wa« not by the evidence eftabliibed 
•to be fiich as the fufpenders had affirmed ; nor did it juflify theargu- 
.roent, or authorife the conclufion drawn from it. Although it had 
been proved to the extent contended for, it would not be fufficient 
to alter the general rules and principles of law, which were decidedly 
in the chargers favour. The opinion alfo of a number of the moft 
eminent merchants in ^London :and Liverpool, as from certificates 
-produced, was precifely to the fame import ; bearing exprefsly that 
the (ailors ought to receive thrir wages from Clyde to Newfound- 
land, and from thence to Lifbon, where the cargo was difcharged. 

In fupport of their argument, the chargers referred to the fol- 
lowing authorities : Molloy dejure maritima^ b. 2. t. 3. § lo. I2. B. 2. 
•t. 4. \ 4. Roccus de navibus et nauto^ not. 81. Voct ad Tit. Loc. 
Cond. § 27. Ordinance de Lewis XIV. L 2. tit. 4. art. 13. Ibid. tit. 
Of jbe agreement and hire of feamen^ art. 9. Complete Body of Sea Laws^ 
.p. 236 — 256. Lex mercatoria, p. 67. Poftlethwayt, tit. Mariners, 
p. 149. Keble's Rep. 830. Vernon's Rep. v. 2. p. 727* Burrow's 
i<ep. V. 2. p. 885 — 890. Lutwich contra Gray. Did, voce Periculum. 

T^be owners anfwered : 

!/»(?, It was agreed on all hands, that when a fhip was fent out 
upon a fingle run or voyage from one port to another, and was taken 
or loft, neither freight nor wages became due ; no freight was ex- 
gible, becaufethe voyage had not been completed ; and there being 
no freight, there was no foundation for wages. The fame rule held 
when a fhip was freighted upon an outward and homeward voyage; 
the owners of the ftiip agreed that fhe fhould complete both runs, 
and the mariners agreed to navigate her accordingly. Unlefs, there- 
fore, that agreement was completed, nothing was due either to the 
one or the other : the owners could not demand freight, becaufe 
they had not completed their covenant; and upon the fame medium, 
the failors were barred from claiming wages. Molloy, b. 2. c. 4. 

§ 9. 

. When thefe principles were applied to the prefent cafe, the con- 
clufion was unqueftionable. The veflel was to proceed to New- 
foundland to take in her cargo (for the three hogfheads tobacco Ihe 
carried thither could not be held as fuch); from thence (he was to 
proceed to Spain or Portugal to take in a new cargo, and to return 
home. This could be confidered only as one voyage ; it was pro- 
perly but two diftinft runs : and as the confequence was, that upon 
the laft of thefe, by her being captured, all the profit which the 
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owners could have in view upon the whole voyage wa« loft, there 
could be no freight due, and of courfe no claim for wages. 

The diftindion the chargers laid down as to a trading voyage did 
not therefore apply to the prefent cafe. A trading voyage coniifted 
of a number of different runs and ports of delivery ; but here there 
were no more of either than what a fliip in the Newfoundland trade 
muft always neceffarily make. The rule laid down by the chargers, 
as to trading voyages, was merely an afTumed propoiition. The 
owners of a veflel might no doubt make a ftipulation in the charter- 
party, fettling a ftated freight for every run or every other run, 
whatever might be the fubfequent fate of the fhip, in which event 
wages would be due.; but if no fuch ftipulation was made, the ge- 
neral rule would hold : and as, notwithftanding the number of ftages, 
there was but one agreement and one voyage, no freight could be due 
to the owners, and of courfe no wages to the feamen, unlefs the 
voyage was truly completed by the Ihip's arriving with her cargo at 
the laft port of delivery. Molloy, b. 2. c. 4. § 7. 

%do^ The chargers argument, upon the owners being rendered l(h 
€upletiorei^ or at leaft fo far benefited by the adventure, proceeded 
entirely upon an erroneous view of the cafe. It went upon the idea 
of there having been three fepa^rate voyages, and as many feparate 
adventures ; whereas there was but one : and hence it was abfurd to 
talk of the owners being enriched by any particular branch of this 
voyage, or at any particular period of this adventure, it in faft they 
were fufferers upon the whole. Not only had they been fevere fuf- 
ferers upon the whole concern, but in the intermediate ftages even 
of the adventure had they been very confiderably out of pocket : and 
as this afliimed fadt, which was the fole foundation of the chargers 
plea in equity for wages, was deftitute of foundation, their demand 
on that ground for recompencc or indemnification could not be fuf- 
tained. 

3rw, Whatever might be the law or practice of other places, the 
pradice of the river Clyde muft neceflarily be the rule in the pre- 
fent inftance. The evidence on this head was conclufive, and efta- 
bliftied the propofition maintained in its fulleft extent : for it was 
proved, 1^, That when a fliip was freighted out and in, no wages 
were due to the failors if the fliip was loft or taken in the homeward 
paffage, however fafely flie may have carried the outward cargo to 
its deftined port ; arf, Where a ftiip was freighted to carry goods firft 
to one port and then to another, no wages were due unlefs flie reach- 
ed the fecond port ; and^ 3^/, That even in a trading voyage, no wages 
whatever were due in the event of the fliip*s being loft or taken in 
the homeward paflage. The practice of London or Liverpool could . 
be of no avail in conftruing an agreement that had been entered into 
^Ifewhere, and which had in contemplation the pradtice of another 
place. The certificates produced were not evidence, and had beea 
obtained, not upon a mutual applicatroh, but upon an ex parte ftate- 
inent of the cafe by the other party. 

The Lords were of opinion, that the firft interlocutor, pronounced 
by the Lord Ordinary on the 2d March 1765, was a proper judge- 
ment* They thought that the cafes referred to, of Lutwich contra 

Grsiy, 
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Gray, Burrow,> v. i. p. 885. and that of Jenifer contra the Eaft India 
Company, Vernon, v. 2. p. yij^ fhould be followed ; and that neither 
of thefe were fo ftrong as the prefent. The pra<aice of Glafgow, if 
fuch a pradiceexifted, was highly difapproved of: that it was fraught 
with inhumanity, deftrudive to trade, and high time that it fhould 
be correded. 

They therefore " found the letters orderly proceeded; and farther ^^^-a*- 
found the chargerS intitled to expences of procefs, and to damages 
for lying out of their money." 




Lord Ordinary, Kamet. For Rofs, and others, Craig. 

Clerk, Ta'a. For Glafsford and Co. Wight. 


No. LXXXin. February 26. 1771. 

CHARLES INGOS,Purfuer ; 

CONTRA 

Sir ROBERT ANSTRUTHER of Balcafkie, and the REPRESENT A 

TIVES of David Anftruther, Defenders. 


1 


Warrandice. — Incurred only by e*viBion. 

N the year 174.7, Sir Philip Anftruther of Balcafkie, Sir Robert's 
father, and David Anftruther, principal clerks to the bills, grant- 
ed a commiffion to the purfuer, appointing him, during all the days 
of his life, to be their depute clerk, to. uplift the ordinary duts of 
office, and " generally to ad under the faid Sir Philip and David 
** Anftruthers, and their fucceflbrs, in the office of depute clerkftiip^ 
" in all and every thing as fully and freely as Charles Inglis elder, 
** his father, or any other former deputes was in ufe to do.'* 

This commiflion contained the following claufe of warrandice : 
** And this our commiflion^ we declare, is to ftand good and effectual 
to the faid Charles Inglis during all the days of his life ; to which 
we oblige us jointly and feverally, and our heirs and fucceflbrs." 
In the year 1762, Robert Waddel acquired David Anftruther's 
ftiare of the office ; and a new commiflion was iflued from the Crown, 
appointing Sir Robert Anftruther and Mr Waddel to be conjunct 
principal clerks to the bills. In the year 1764 Sir Robert and Mr 
WaddqJ intimated to the purfuer, that Waddel was to tranfad the 
bufinefs himfelf, and to draw and receive the fees of office ; and 
thereafter they prefented a petition to the Court to that import^ which 
was refufed as incon^petent* 

Mr 
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Mr Waddel then brought an adion m his own name againfl the 
purfuer, for reducing the commiflion granted by Sir Philip and Da- 
vid Anftruther, in refped they had no power to grant a deputation 
to endure after their own lives ; at leaft to have it found, that he had 
a right to exercife the office by himfelf^ independent of a depute, and 
to levy the fees and perquifites in ufe to be paid to the aiding officer. 
Having been ferved with this fummons, the purfuer immediately 
brought an adion againft Sir Robert Anftruther as rcprefenting his 
father and the other defenders, founding upon the warrandice in 
the commiffion in 1747, and concluding that they fhould be ordained 
to defend him againft the adion at Waddel's inftance, and (hould 
pay him all damages and cofts he had incurred, or might thereafter 
fuftain by the adion ; and in the event of WaddeFs prevailing, that 
they fliould be found liable in L. 2000, as a recompence for the va- 
lue of the office. 

The redudion arid declarator at WaddePs inftance, after a great 
deal of litigation, was finally determined i-n the purfuer's favour; 
and an appeal having been taken to the Houfe of Lords, the decree 
of the Court of Seffion was affirmed, with L. 100 cofts. 

As this was a very inadequate fum to what had been expended in 
the fuit, the purfuer infifted in his adion againft the defenders, that 
they fliould reimburfe him of the expence incurred. And the queftiga 
having been reported on informations, 

7 he purfuer pleaded: 

When a purfuer's right was attaclced, and intimation of his dif- 
trefs made to his author bound in abfolute warrandice of that right, 
it was incumbent upon the author to defend the grantee againft the 
adion brought for eviding the fubjed. L. 74. ^ 2. ff. de Evidioni- 
bus. Stair, b. 2. t. 3. § 46. Erfkine, b. 2. t, 3. § 13* Upon the com- 
mencement of Mr WaddePs adion, the purfuer made a folemn 
intimation of his diftrefs to the defenders ; after which it was their 
duty to defend the right granted by their predeceflbrs : and if, in 
place of doing fo, they left the purfuer to defend, and to lay out the 
whole expence neceflary for that end, he had a claim againft them, 
to be reimburfed of what ought to have been laid out by themfelves. 

If the purfiier, after intimating his diftrefs, had left the adion to 
be maintained by the defenders, he could not have been blamed. 
If, after having done fo, and by the defenders negleding to attend 
to it, judgment had pafTed againft the purfuer, he would have been 
intitled to recover from rhem^ not only the damages fuftained by the 
evidion, but whatever expence he had laid out in his defence; and 
that being the cafe, it was impoflible to affign a reafon why he fhould 
not be indemnified of the expence he had incurred, when, in place of 
deferting the defence, he had fuccefsfully maintained it. 

The defenders pleaded : 

By the exprels words of the commiffion on which the prefent ac- 
tion was founded, the granters were only bound that the fame fliould 

ftand 
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fiand go6d and cHedua:! to the purfuer during all the days of his na* 
tural life. It had been found accordingly, that the commifHon muft 
(land good and be efFedual ; fo that there was no contravention of 
the obligation by which only the prefent adt ion could be juflified. 

When one perfon conveyed a fubjedl to another for an onerous 
caufe, the nature of the warrandice was only ut emptori liceat rem ba-^ 
here. L. 57, ff. deEvkftionibus. In the prefent cafej the purfiier con- 
tinued in poflcffion of his office, fo that rem babet : and it was abfurd 
that any perfon ihould be obliged -to warrant againfl a groundlefs 
challenge of a right granted by hira, brought by a third party. The 
challenge, in the prefent inftance^ was groundlefs and vexatious ; 
and though the purfuer did not recover from Mr Waddel the whole 
cofts of fuit, it was not rcafonablethat the defenders fliould, on that 
'account, bb loaded with them. 

According to the dodrine of the civil law, the purfuer's demand 
was without foundation. The very name proved the propofition: 
an adlion of warrandice was there called an adion of eviilionj and 
hence, unlefs eviction adually took place, there was no room wjiat- 
ev«r for the action. L. 102. ff. de Verborum Obligationibus. L. 18. 
Cod. de Evidlionibus. Gujacius ad Legi 102. if. de Verb. Oblig. 
Voet. in tit. de Evidionibus, § 25. The fame dodrine was recog- 
niled by the lawyers of our own country. Lord Stair, p. 223. 
Bankton,'V. 1. p. 578. 

The Court wasdecidedly of opinion that there was no foundation 
for an adion of warrandice, unlefs there had been an evidion ; and 
in illuftration of the prefent point,, it was obferved, that though an 
heir, purfued for a moveable debt, had relief againfl the executor, yet 
if he was affoilzied, he would not recover from the executor the ex- 
pence he had incurred in the adion. Their Lordfhips accordingly 
•** Suftained the defences, and found the purfuer liable in the expence Feb. a6. 
*' of extrad.'* '77i- 

Lord Ordinary, KennH* For Inglis, Macqueen^, OUvir. 

.Clerk, Kiripatr'uk. For Anftruther, &c. D. Graeme. 
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No. LXXXIV/ February 28. 1771* 

THE COUNTESS of SUTHERLAND and TUTORS 5 

CONTRA 

THE CREDITORS of Skelba 

Process. — j4 fuperior^ claiming right to the vaJfaVs forfeited property^ in 
virtue of the Clan AEty hound quam primum to declare^ either to take 
the hurden of the dehts affeBing the fame ^ or to allow the ejlate to be fold 
for the Creditors payment. 

THE eftatc of Skelbo, the property of Lord DufRis, held vrard of 
the Earls of Sutherland. Being forfeited to the Crown in the 
year 1715, it was claimed by the Earl of Sutherland, in confequence 
of the flat. I. Geo. I. commonly called the Clan Aft; but Lord Duf- 
fus, the former proprietor, being deeply involved in debt, Dunbar of 
Thun erton obtained feveral adjudications againft the eftate. 

In 1721 Thunderton brought a procefs of mails and duties, the 
rents were fequeftrated, and in 1723 a ranking and fale was raifed. 
A variety of procedure followed ; but at length it was found by the 
Court, " That the Countefs of Sutherland is not intitled to hold the 
" eflate of Skelbo upon paying to the creditors only the apprifed va- 
lue of that eftate ; but that flie muft either, pay the whole debts 
due to them, or bring the eftatc to a voluntary fale by public 
roup, or allow the creditors to do fo :*' and in order that her tutors 
might make their eledion, the creditors were ordained to produce' 
their grounds of debt. 

This judgment was objeded to by the Oountefs and her tutors ; 
who contended^ that before (he could be compelled to make her 
eledl'on, the abfolute amount of the debts fhould be afcertained 
upon objedions and conclufive findings. That this eftate was de jure 
the property of a minor, and that the tutors were not author i fed to 
difpofe of it fine caufa cognita ; fo that the propriety and neceflity of 
the fale<:ould only b,e judged of by the precife amount of the burdens 
being previoufly afcertained. If, again, they did not choofe to fell, 
they run the hazard of fubje<aing their infant pupil to an univerfal 
paflive title : and hence, in whichever way they afled, they might 
hereafter expofe themfelves to a challenge at the inftance of their 
pupil when ftie came of age. 

The creditors maintained^ That theCountefs^s predeceflibrs and her^jre- 
fent tutors had fufficient opportunity of being fully acquainted with 
the extent of the debts : that all objedions to the validity of thefe 
claims remained entire 5 and as the eftate was under the management 
of her owa fador, the value muft be equally well known. Her 

demand 
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demand was contrary to the fpirit and pradke of the law in iimilar 
cafes : her fituation was like that of an heir, charged to enter by his 
predeceflbr's creditors ; who, though he might be a minor, and un- 
acquainted with the value of the fucceflion, was allowed but a very 
ftiort time to make his eletlion. It was contrary to the terms of 
the Clan Ad 5 by which the donator could be in no better fituation 
with regard to the creditors than the former proprietor, who could 
not have proteded his eftate from their diligence. The payment 
of the debts was the condition under which fhe had any pretenfions 
to the eftate at all ; fo that, till once (he made her eledion, (he had 
truly neither right nor title to the fubjed. 

The Court was clearly of opinion, that the Countefs was bound 
to make her eledion : that this cafe was fimilar to an exhibition ad 
deliberandum^ where minority was no exception. 


« 


It was accordingly found, " That, purfuant to the interlocutor of ^^^- ^8. 

the 9th July 1768, the tutors of the Countefs of Sutherland, in be- ^"'* 
" half of their pupil, muft, on or before the 20th day of June next, 
** declare her option, Whether fhe will hold the eftate, and pay the 
" creditors thereon the whole debts juftly due to them ; or, if fhe 
" and her tutors will expofe the faid eftate to fale by roup, for pay- 
*' ment of the faid creditors ? And in cafe the tutors, in name of the 
** Countefs, fhall fail to declare fuch option by the time before li- 
** mited, find, That the creditors on the eftate may, in their own 

right, without confent of the Countefs or her tutors, bring the 

fame to a fale, for the payment of their debts, as accords/* 

.Lord Ordinary, KemuL For the Couotefs, Lorttartp ei oliL 

.Clerk, CampbeU. For the Creditors, SoL H. Dundai^ Bruce. 
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ALEXANDER IRVINE of Drum, Purfuer; 

CONTRA 

GEORGE EARL of ABERDEEN, and others, Defenders. 

C ROUNDS AND WARRANTS.— L^^/^r J of general and fpecial charge^ being 
warrants^ not necejfary to be produced ajter twenty yean. 

IN the year 1765, the purfuer brought an adion of redudion, im- 
probation, and declarator, againlt the Earl of Aberdeen^ and. 
others ; wherein he called for produdion of various writings and 
title-deed^. The defenders produced certain writings, which they 

contended 
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contended were fufRcient to exclude. A variety of procedure enfued : 
the Court, on the 9th March 1769, found that the defenders were 
not bound to produce the writs and deeds called for j but upon an ap- 
peal to the Houfe of Lords, that decree was, on the day of March 
1 770, reverfed, and the defenders " ordered to produce the rights 
•• and deeds fpecially called for/' 

The caufe having returned to the Lord Ordinary, a condefcendence 
of the writings required was given in, and the defenders cxprefled 
their willingnefs to produce the whole grounds of debt, adjudica- 
tions, and conveyances thereof, which had been ranked upon the 
eftate at the judicial fale ; but infifted that they could not be compel- 
led to produce general and fpecial charges, executions thereof, and 
other warrants of thefe decrees and adjndicatix^ns ; which, by the 
eftablifhed law and pradice of Scotland, no party was obliged to pro- 
duce aft?cr the elapfe of twenty years. '' v 

The Lord Ordinary, on the 2 ill January 1771, inter alia found, 
** That the defenders are bound to produce the general and fpecial 
** charges and other warrants of the decreet brought under challenge, 

in fo far as the faid charges and other warrants are fpecially called 

for, and are extant.** 




In a reclaiming petition, the defenders pleaded: 

\mQ^ There could be no doubt that general and fpecial charges 
were the warrants merely, not the grounds of the decrees of adjudi- 
cation, and of courfe the pr^fcription of twenty years applied to 
them. Thefe writs were to be diftinguiftied from bonds, contrads, 
difpolitions, aflignations, and fuch documents, which related to the 
juftice of the debt, and were properly the grounds of a decree; 
whilft charges, on the other hand, were nothing but preparatory 
fteps of diligence, which every creditor had it in his power to take 
or procure without any trouble. The firft, it was proper and necef- 
fary (hould be preferved ; but it would be highly unjuft and inex- 
pedient to load parties with the neceflity of preferving a variety oi 
immaterial documents, which ought either to be objeded to temp/J- 
-tive^ when it was in the power of parties to remove the objetSlion, or 
fhould for ever be fecured againft all challenge. 

adoj It being unqueftionable therefore, that letters of general 
and fpecial charge were -the warrants only of the diligence, the ap- 
plication of the law of prefcription could not be contraverted. It 
was a general rule in all queilions of prefcription, that after the 
prefcription was run, and the right thereby once fairly loft or efla- 
blifhed, there was no place for enquiry, whether the debt was juftly 
due or not, or whether the right was fairly acquired. Upon this 
principle it was, that by the law of Scotland parties were not bound 
to preferve the warrants of their adjudications, decrees, and' other 
diligences, beyond the fpace of twenty years. There was the higheft 
juftice that there (hould be fome limitation to fecure rights from 
being cut down by cafual lofs or abftradion of executions : twenty 
years was deemed a competent time j and if no challenge was 
brought within that period, the law held the diligence to be regular 
and formal. When the law accordingly did not. require the prefer- 
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Yatron or produdllon of thefe writs beyond the prefcribed period, it 
would be advcrfe to every principle of juftice, that the defenders 
ihould be obliged, at the requeft of other parties, to produce thefe, if 
extant, merely to furnifh an objection againft themfelves to cut down 
their own rights. 

3fw, The legal propofition maintained was not a new one, but had 
been repeatedly decided. In tlie cafe. Stair, i8rh Feb. 1675, Brown 
ro«/r^i Home, it was found, " That a decreet being pronounced twenty 
years ago, the defender was not bound to produce that part of the 
warrants of the decreet which ufeth to remain in the clerk's hands, 
^* vi%. fumiTions, execution, fupplement, and charge^ to enter heir.'* 
In Kames's Rem. Decifions, 26th Nov. 1725, Cockburn contra Credi- 
tors of Calderwood, it was found, that the want of the executions of 
the general and fpecial charge, after twenty years, was no nullity or 
ground of reduction. A ilmilar judgment was given in the 1741, 
in the competition of the Creditors of Maxwell of Newlands, in re- 
gard to an adjudication led againft the eftate of Cutler of Orralland* 
In the cafe, Fac. Col. 6th July 1757, Willifon contra Sellars, it having 
beenobj^ded to a decree of adjudication, proceeding on a ground of 
debt fecured by inhibition, that the letters of general charge were 
not produced, and though it appeared that the party really had them 
in his pofleilion^ the objedion was repelled- 

Anfwered: — xmOy There appeared to be no reafon for confidering 
thefe charges to enter heir as of tJie nature of warrants : tbey were 
certain forms neceflary to conne<ft the heir with the predeceflbr, and 
were in effeS a fpecies of legal fervice and retour. When a fum- 
mons of adjudication iet forth, that one was entered heir to his pre- 
deceflbr, as appeared from his retour, that retour was certainly pro- 
duced and founded on, not as a warrant, but as one of the grounds 
of the procefs : and it did not occur that a general or fpecial charge, 
founded on in the fame manner, could be upon a different footing. 

The warrants of a procefs were the fummons and executions, the 
minutes and interlocutors, which remained for ever in the clerk^s 
hands as vouchers of the decree; but the documents produced by 
the party as grounds of the proceedings, were in a different fitua- 
tion : the party was intitled, and always did take them into his own 
cuftody when the decree was cxtraded ; and in pradice, general and 
fpecial charges were cdnftantly taken up among the other grounds of 
debt. 

If thefe charges were to be <:onfideTed as warrants, the defenders 
had no title to the cuftody of them ; as they ought to be in the cuf- 
tody of the clerks of Court, where the purfuer would have accefs to 
fee them. Hence^ whether they were conlidered as grounds or war- 
rants, they muft, at any rate, be brought to lights' in the one cafe, 
the defenders muft deliver them up to the clerks ; and in the other, 
they were bound themfelves to produce them. 

o.do^ In whatever light thefe writs were regarded, no reafon could 
be afligned why they fhould not, if extant, be produced. If indeed 
they happened to be loft, the prefcription of rite et folemniter aStum 
might, after a long lapfe of time, take place; but if the truth itfelf, 
by infpedioQ of them^ could be come at, that prefumption, like all 

3 R others, 


•\ 


250 DEasiONS OF THE No.LXXXV. 

Others, muft give way to contrary proof. If the law had poiitiyely 
eftabliihed a prefcription as to general and fpecial charges, by the lapfe 
of twenty years, it would be fufficient ; but there being no ftatute, 
it was much doubted if the decifions of the Court could in this refped 
fupply the place of the legiflature. 

Tjtio^ The decifions founded on were not at all in point.^ In the 
firft, 1 8th Feb. 1675, Brown r(?»^r/i Home, the reafon given for the 
judgment was, becaufe the different warrants mentioned ufed to be left 
in the clerlCs hands^ which was a miflake in fa<5t ; as charges, by 
uniform pradlice, were delivered to the party. In the fecond, 26th 
Nov. 172^5, Cockburn r(?/r/r^ Creditors of Calderwood, there was no 
iinding that the letters of charge were warrants ; it did not appear 
from the decifion that the charges were extant at all ; and it men- 
tioned the executions only, not the charges themfelves, which were 
not required to be produced* In the laft, 6th July 1757, Wilfon con- 
tra Sellars, there were feveral fpecial circumftances which took it out 
of the common rule: the inhibition and general charge had been 
produced in a procefs between the authors of the fame parties in 
1705, when every objedlion and defedt was dated and overruled: fo 
that the Court was of opinion, that after the queftion had been 
once thoroughly canvafled, it woiild have been improper to allow in- 
veftigations of the fame nature in infinitum. 

Contrary judgments alfo had been pronounced. In i)urie, 24th 
March 1632, Ruflel contra Dick, the defender, in an improbation 
of a comprifing, was obliged to produce the executions and warrants 
thereof, though it was twenty years fince the date ; becaufe the 
clerk was a private perfon named by himfelf, for whom he was 
bound to anfwer, and from whom he might take up the warrants. 
And in the cafe, Fount. 20th June 1706, Strachan ro;7/r/i Creditors of 
Edzel, the prefent queftion was decided in point, and the exception 
to the prefcription inferted in thefe words, ** Unlefs it be offered to be 
" proved by tbe defender*! oatb, that tbey (viz. the warrants) ^^r^^l7/ ex- 
'* tant and kept up by bim.^^ 

The Lords were almoft unanimouily of opinion, that general and 
fpecial charges were to be confidered as warrants merely : that a 
party, after twenty years, was not obliged to produce them ; and that 
this rule admitted of tio diftindion, whether they were extant or 
not. 


Feb. a8. The following Judgment was pronounced : ^* In refpe^Sl that the 

^77 • u general and fpecial charges called for^ are not the grounds, but the 

'* warrants of the decrees of adjudication, which the defenders are 

" not obliged to produce after twenty years ; they therefore find that 

** the defenders are not bound to produce either the faid general or 

July 19. " fpecial charges, or any other warrants of the decrees." And 

*77"- upon advifing a reclaiming petition with anfwers, they adhered* 

« 

Lord Ordinary, Gardenfione^ For Irvine, Hay GampheU^ Gre/Ket J* Ferguffon. 

Clerk, KirkpatrkL For Earl of Aberdeen, &c. LockhartyMacqMeettySoL H. Dwiih 
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DAVID GILCHRIST, JOHNATTKEN, ROBERT BAXTER, and 
others, Burgefles and Inhabitants of Kinghorn, Purfuers ; 

CONTRA 

THE PROVOST, MAGISTRATES, and TOWN COUNCIL of King- 

horOt Defenders. 

Burgh koy Ai^.-^Re-ele^lion or continuation of the Provojl of a Royal Bo^ 

roughs J or more than two years. — ABion for a general accountings and 

jor a general infpeSion of the accounts of the common good and revenue 

of a Borough^ at the in/lance^of private BurgeJJes^ incompetent before the 

Court of Seffton. 

m 

m 

THE purftrers, in the year 1769, brought an action againft the de- 
fenders in the Court of Seflion, containing a variety of con- 
clufions relative to the management of the affairs of the borough. 
Thofe particularly deferving of confideration were as follows: Firjl^^ 
That it fhould be found and declared, that Robert Hamilton (the 
prefent Provoft) i^ not eligible Proved at Michaelmas next; and 
that no perfon fliaU be capable of holding the faid office for above 
two years at once in all time coming/' The next was, " That Pro- 
*/ voft Hamilton fhould be ordained to exhibit an account of the fund, 
** called the ^«)&/>j^ y^W, and to make payment to the faid trcafurer 
*' of the borough, for behoof forefaid, of the whole fums arifing 
from that fund, with intiereft thereof periodically from the re- 
fped'tve periods at which the fame came into hi« hands. Lajlly, 
** That the faid defenders, and their fucceflbrs in office, are bound 
and obliged, for the fpace of eight days, in the month of Novem- 
ber, once every year, to exhibit their books and whole accounts 
^* of the revenue of the borough to any one or more BurgefTes, who 
** havei borne the office of Magiftrate within the borough, in order 
^' that they may infpedl the fame, and take notes or abftrads there- 
^* of, if neceflary/^ 

The Court, as tolhcfirfi of thefe conclufions, ** ordained the de- 
fenders to give in a condefcendence of the pradice of other bo- 
roughs, as well as of Kinghorn, of the Provofl: having been in ufe 
of being re-pleded and continued in office formore than two years 
*' running;*^ and as to the oihtv two articles, ** ordained both par- 
** ties to give in memorials bine inde^ upon the competency of the 
*' adtjon before the Court, fo far as concerns thefe two conclufions." 
Upon the fir/l point, the ineligibility or continuation of the Pro- 
Toft in office for more than two years following, 

T^be purfuers pleaded : 

The prefent atS^ion was founded both on expediency and the pub- 
lic 
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He law of the land. If particular perfons were allowed to perpetuate 
themfelves in the government and in the management of the funds. of 
any community, very bad confequences would unavoidably enfue. 
The legiflature had early fprefeen and guarded againft this evil ; firft, 
by the ftatute 1469, c. 29. limiting the officer and council of bo- 
roughs to one year; thereafter, by ftatute 1497, ^* ^o^- which rati- 
fied the former, and declared that eledions " fhall not be by par- 
** tiality nor mafterftiip, whilk is undowing of boroughs ;'^ and, laftly, 
by ft. 1503, c. 80, which provided, ** That all officers, Provofts, Bail- 
** lies, &c. be changed yearly." Thefe ads were exprefs ; and it was 
not in the power of the magiftrates of any borough in the kingdom 
to repeal the pofitive enadments of the legiflature. 

The conftrudion the defenders put upon thefe ftatntes, that they 
imported no more than that there ffiould be an annual eledion, but 
not an annual change of perfons, was adverfe to the fpirit and intend- 
ment of the legiflature. Partiality and maflerpip was the evil dreaded ; 
which could only be guarded againft by prohibiting the continuance 
of the fame perfon in power for a longer period than that prefcribed, 
whether upon the footing of his firft eledion into office, or under 
colour of a new one. 

Thefe ftatutes had not gone into defuetude ; und the contrary ufage 
in particular boroughs in Scotland was not fufficient to abrogate laws 
relating to the public police and good of the kingdom. The argu- 
ment of defuetude had been ufed in the cafe, Stair, 27th. Jan. 1681, 
Jack contra Town of Stirling.: but the Court " repell^l the defence 
of defuetude and prefcription, and found the ftatutes founded on, 
not concerning private right, but the public good of the kingdom, 
to ftand in vigour.*^ The fame dodrine was laid down by Bank- 
ton, v. 2. p, 578. § 4. The decifion in the cafe of Wick in 1749 did 
not apply. The queftion there was, If the Provoft muft be a refi- 
denter ? And as it was found that the Bailies and a majority of the 
council muft, it was of little confequence whether the Provoft was 
or not. 

The argument as to the confuetude ohferved in the borough of 
Kinghorn was erroneous. Though from the 1710 to the 1730 it ap- 
peared that Lord Balgonie and Alexander Leflie had been annually 
je-eleded, the firft for ten, the fecond for eight fucceffive years, the* 
borough had thereafter returned to the annual or at moft biennial 
eledion; and in 1734 an ad of council was pafl^ed, declaring that 
the Provaft, two Bailies, and Treafurer, ftiould only be continued in 
office for two years. This ad had been ohferved for ten years down 
to 1744, when an innovation was made by Robert Bruce being con- 
tinued for a third year j which, though it paved the way for what 
had fince taken place, was infafficient of itfelf^ as in like manner 
was the ad of council 1759, by which the ad 1734 was reverfcd, 
to eftablifli, that an inveterate pradice had been conftituted, adverfe 
to the fet of the borough, and the poiitive law of the land^ 

The defenders^ pleaded : 

The purfuers argument proceeded entirely upon a mifapprehen- 
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fion of the ilatutes 1469, c. 30, and 1503, c. 80; ; which did not re- 
quire that there (hould be an annual change of the perfons of the 
Magiftrates, hut merely that there fhoiild yearlybe a new eledlion: 
and Sir George Mackenzie, on ft. 1469, c. 30. obferved, that in the 
cafe between the Town of Edinburgh and Sir Andrew Ramfay, fuch 
was the opinion of the Court. Thefe ftatutes had, at any rate, 
gone completely into defuetude: The diftindion noticed as to thofe 
which refpeded the public police, and thofe which did not, had no 
juft foundation either in law or pradice ; and if thefe obfolete ads 
were revived, it would be produdive of fuch a change in the law of 
the country, as would be attended with the moft ferious confequences. 
It would overthrow the conftitution of all the Royal boroughs in 
Scotland ; who either by their charters of eredion, or by immemo- 
rial ufage, had acquired particular fets confirmed by pofitive pre- 
fcription. 

The decifion in the cafe of Wtc'k^ in its principle, ihewed that the 
ftatutes referred to were no longer in obfervance ; and as to the cafe 
of Jack contra Town of Stirling, it had gone upon a fpeciahy, there 
being a ftanding ad of council, that Magift rates fliould be eleded 
for no more than two years together; at any rate, it was but a fingle 
decifion, and the contrary pradice fhewed it had not been regarded. 

Ufage was the great governing principle as to the conftitution of 
boroughs, whether it related to all the boroughs in general, or was 
particular as to one. The ufage had accordingly been enquired in- 
to. Of the whole boroughs in Scotland, being 66 in number, the fets 
of 29, as to the period which the Provoft might be continued in of- 
fice, were filent; and in the others, the ProvofTs continuance In of- 
fice was either limited or fpecified by an ad of council or fet of the 
borough. Thofe who compofed the firft clafs had always underftood 
they were at liberty to continue their Provoft for any number of 
years, and had uniformly done fo without challenge. Thofe in the 
fecond clafs obferved their own regulations ; which were extremely 
various, and afforded good evidence that an annual change had not 
for a long time been underftood to be the law of the country. 

The fet of this particular borough, in 1710, put an end to the 
queftion. It declared that the Bailies fhould not continue in ofGce 
longer than two years; but as there was no declaration as to the 
Provoft, It could admit of no other conftrudion than a power to 
continue him during pleafure. Such had been the almoft uniform 
pradice for fixty years. Lord Balgonie was continued by re-eledion 
for ten yea^rs, Alexander Leflie for eight ; and though the ad of 
council 1734 had been obferved for ten years, it was from neceflity 
departed from, and at length repealed. Robert Bruce had, in the 
year 1744, been re-eleded for a third, and thereafter for a fourth 
yeat: the prefent Provoft had been firft chofen in 1746, was conti- 
nued for three fucceeding years, eleded again in 1752, and had been 
continued in ofBce to the prefent time. 

Upon the competency of the declarator, by which the defenders were 
callied upon to give an account of their management of iht Jinking 
fund^ as alfo to give a general infpedion of the account of the town's 
revenue, &c« 
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* 

Tbe purjuers pleaded : % 

\fOo^ By the antient law, feparate and diftind jurildidions, both 
civil and criminal, belonged to the boroughs af this kingdom. Thefe, 
•in the firft inftance, were exerclfed by their oym Magiftrates; wbofe- 
decrees were reviewable by the Chamberlain in his court of the four 
^boroughs ; and from whom lay no appeal* Mad. tenendi cur. Burg. c. 17, 
The Chamberlain had, befides^ a very extenfive jurifdidion in matters 
relating to the police of boroughs, which he exercifed in the Cham- 
berlain Air j^ and it would appear^ that auditing the boroughs accounts 
was one of thofe matters which fell under his decifion. Iter Camere- 
riij c. i. 39. § 45. This jurifdidion was recognifed by ft. 1491, c. 36^ 
which declared any mifapplication of the revenues of boroughs to be 
<:ognifable in the Chamberlain Air. As the Chamberlain became re- 
mifs in the exercife of his authority, it became expedient to lodge a 
cumulative jurifdidion, relative to the funds of the royal boroughs, 
in the Court of Exchequer, ft. 1535, c. 26. The Cbamberlain^s ju- 
rifdidion had, befides, received a fevere blow by the ftatute 1503, 
c. 95. intitled, " Of the Procefs (f jalfing of Dooms ^^^ by which appeaU 
from all inferior Magiftrates up to the fupreme authority were regu- 
lated : but as t;hat procefs was extremely troublefome, the lieges pre- 
ferred an immediate refort to the Daily Council eftablifhed in 1503, 
in place of the Lords of Seffion, and thereafter to the College of Juf- 
tice; when, by ft* 1537, c, 36. § 39. that court was fully eftabliflied 
as fupreme, final, and without^appeal. The whole civil jurifdidion 
of the kingdom, by reviewing the judgments, orcorreding the mal- 
▼erfations of inferior Magiftrates, came in this way to be gradually 
vefted in the College of Juftice : the jurifdidion of the Chamberlain 
^as of courfe included with the reft ; and all the civil adions, ac- 
cordingly, that had formerly been competent only to that court, 
were transferred, and came uniformly to be purfued before the Col- 
lege of Juftice or Court of Seflion. When every other fpecies of 
civil jurifdidion competent to the Chamberlain was thus veiled in 
this court, it was impoflible to conceive that the fingle point of 
civil jurifdidion, relative to the mifapplication of the revenues of 
boroughs, ftiould be made the only exception from fo univerfal a 
rule. 

The defenders argiiment from the ft. 1693^ ^* 28. that the power 
of judging in matters of this kind not being a point of ordinary jur 
rifdidion^ but belonging to the royal prerogative, did not of courfe 
fall under the ordinary civil Court, proceeded upon a miftaken idea 
of the enadment. That thefe matters were truly of ordinary jurif* 
didion, and in that view originally vefted in the Chamberlain, was 
evident from the preceding account; and it did not occiir how their 
nature ^ould be changed by the ilatute. That ad took its rife from 
the neceflity of the times : one of the grievances in the claim ofrigU 
was the ** fubverting the rights of the royal burghs ;*' and upon the 
Revolution accordingly this matter was esquired into. The mif- 
chief that had been done required an extraordinary exertion of au-* 
tbority ; but though the ftatute faid that the enquiry was made by 
virtue of the prerogative-foyal, it did not from thence follow that 
the 'Controul of the public good and revenue of boroughs was ex.- 

clufively 
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clufively vefted in tliat power. The intention of the ftatute was to 
redrefs an evil ; which being once accompliihed, matters returned to 
their former conrfe, to the ordinary jurifdidion of the fupreme 
Court. And that fuch was the meaning of the aft, was evident from 
it. i6^3« c. 39« where, in introducing an extraordinary remedy to a 
cafe which required it, the fame words " prerogatiiie-royal'\ were 
ufed. , 

The argument drawn from the fame ftatute, that the Exchequer 
was in view of the legiflature, as the Court where all matters of 
that kind were to be tried, had no iblid foundation. When it was 
declared that the adt of the cammiffhn ihoiild have the Ylrength and 
effedl of the fentence of the Exchequer, no more could be in view 
than the /»o^/r of carrying the ad into execution, by adopting the in- 
ducia incident to that Court as the moft expedient and proper. The 
•laft claufe of the ftatute, which rendered Magiftrates and others bor- 
rowing, money, and granting bonds, obliging their fucceflbrs ame- 
nable to the jurifdidion of the Court of Seffion,* could have proceeded 
only on the idea, that as all other matters concerning the common 
good of boroughs fell to be extricated there, it was expedient that 
tis alfo ihould be fubjeded to the fame jurifdidion, 

^do^ The exercife of this jurifdidion in the Court pf Seffion was 
abfolutely neccflary for the welfare of the boroughs. The ft. 1535, 
c. 26. while it authorifed the Exchequer to audite the accounts of 
boroughs annually, conferred no power, in cafe of malverfation, to 
give redrefs* The Magiftrates and adminiftrators t>f a community, 
in thtir capacity qua fucb^ could not be brought before an inferior 
court J ft) that unlefs adion lay in the Court of Seffion, it could not 
be brought at alL The authority of the Exchequer therefore being, 
in this cafe, fo very feeble, it had gone totdly into difufe ; and though 
a brieve was annually iftued from Chancery to the feveral boroughs, 
requiring them to fend in not only their accounts with the Crown, 
but thofe relating to their own common good, it was well known 
that the latter part of the requifition was never complied with, nor 
was any penalty ever exaded for the negled. 

^tio^ The purfuers had a manifeft and radical intereft in the funds 
of the borough ; both freemen and inhabitants derived immediate 
benefit from tne proper application; were immediate fufferers when 
mifapplied ; and were hence intitled to fee that they were ufefully 
managed. The ftatute 1535, c. 26. authorifed ** all they quha likis 
** to cum for the examining of the faidis comptis, that they may ar*- 
** gunne and impugne the famen as they pleafe/' The brieve ifTued 
from Chancery implied the feme ; and as it had been fliewn that the 
Court't>f Seffion had jsl cumulative jurifdidion with the Exchequer 
in auditing and controuUing what related to the common good and 
revenue, it followed, that whoever was inticled to have appeared in 
Exchequer, was equally intitled to come forward for the fame pur- 
pofe in this Court. 

The opinion of Sir George M*Kenzie, inCfcferv, on ft. 1535, c- *^« 
would have* little weight, when it was recoUeded that he was the 
advocate to James VII. and moft probably the advifer of the very 
meafiires relative to 'the boroughs, which were overturned at the Re- 
volution. As to the ft* 1693, c* ao. which allowed an adion, in cer- 
tain 
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tain cafes, againft Magiftrates, &c. only to a Burgefs who had borne 
the office of Provoft, Bailie, or Dean of, Guild, within the borough, 
it would be obferved, that the adion thereby allowed related to a 
particular inftance of omiflion and mifcondudt, was (Iri dtly of a pe- 
nal nature, and on that account given to thofe bnly who, from their 
former fituation, were beft able to judge of the cafe; but it never 
^ould be meant, that by this particular limitation, the adminiflrator« 
of a community fhould be enabled to efcape the confequences of mal- 
adminiftration in every other refpedl. Three of the purfuers alfb 
were BurgefTes, and had all borne the office of Bailie ; fo that the 
title to infifl was in every refped complete. 

The defenders pleaded: 

That the atSion was incompetent at the purfuers Inftance ; that the 
Court of Seffion had no jurifdidion : and in fupport of their argu- 
ment maintained, 

imoj By -the common law of Scotland, a popular adion was un- 
known, except in fbme very particular cafes authorifcd by fpecial 
ftatute. As there was no ftatute, in the prefent inftance, that could 
be founded oi), the purfuers could not maintain the adion, unlefs 
they could condefcend upon a title and intereft tanqnam privati^ 
or as having a patrimonial intereft in the fubjed matter of the ac- 
tion. The ground pleaded. That as the private fortunes of the Bur- 
gefTes in every borough were fubjidiarie liable for the debts of the 
corporation, they muft therefore have a right to inquire into the 
management of the funds, was by much too remote an intereft to 
warrant an aftion of this nature, and had neither principle of law 
nor authority of decifions to fupport it. Another ground, That as 
the common good belonged to the coUeftive body of Burgefles, every 
individual was to be confidered as a Jocius pro indi'vijo in that eftate, 
and confequently iniitled to purine, was equally ill-founded ; and the 
propofition, though admitted, could not draw after it the conclufion. 
Though the Burgefles were to be confidered sisfocii^ ftill they had no 
interference in the management, but were in the fituation of minors, 
who could not call in queftion the particular ads of adminiftration 
of their guardians till after the expiry of their office. The idea of 
being focH in the common good had no foundation in law. By the 
Roman code, as well as by our own, the property of a corporation 
was diftinguiflied as a very different thing from the private property 
of individuals in a fociety. L. 6. § i. Inft. de Rer. Div. L. 7. § ff. 
^uod cujus. Univers. ' Agreeabl^to thefe principles, the analogy of the 
law could be traced in other refpetSs. It had been repeatedly de- 
cided that BurgeflTes could be witnefles for a corporation in a queftion 
jGoncerning the common good; which was diredly adverfe to their 
being confidered as having fuch an intereft as could intitle them to 
purfue; Balfour, voce Witnefs, Town of Leith contra Kinghornet 
5tair, .13th June 1662, Invernefs contrail ovhtSn Fount. 13th Jan. 1679, 
Lord Hatton contra Town of Dundee. i4rh June 1709^ Mariball contra 
Town of Invernefs. Bruce, 36th Nov. 1716, Moncrief rw7?r/i T^^wn 
of Perth. Hence there was a fixed diftin£tion betwixt the intereft of 
^\xr%t&^ tanquam privati^ and their intereft as members of the body 

corporate ^ 
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corporate ; and thfe common good of a borough was not the property 
of individaals, but of the corporation. The purfuers argument in- 
volved them alfo in abfurd confequences* It was admitted, that an 
adion lay at the inftance of the prefent fet of Magiftrates to call 
their predecefTors in ofEce to account for their adminifiration : fuch 
right could not be taken away by any adion at the inftance of an 
individual ; fo that Magiftrates would not only be expofed to an ac- 
tion at the inftance of every faftious Burgefs, but liable to have the 
attack repeated upon the fame medium by thofe who had the proper 
and legal interfeft : and if, on the other hand, it was to be held that 
the exceptio rei judicata could arife from an abfolvitor in an adlion at 
the inftance of a private party, it would be in the power of every 
corrupt Magiftrate to fopite enquiry by a collufive adion in the name 
of his friend. 

2doj The argument, that unjefs a popular adion was allowed, many 
wrongs would be without a remedy, proceeded upon a miftaken no- 
tion of the cafe. The law was not defedlive in a variety of remedies 
much more eftedual than the adion propofed. An adiori lay at the 
inftance of the fucceeding Magiftrates againft their predeceflbrs ; and 
if they ftiould prove negligent, an adion was competent at the in- 
ftance of the fervants of the Crown. Balfour, c. 3. **, anent the dif- 
** pofttion and alienation of the common good.'* Nor was provifion 
wanting, even in the moft ancient periods, for fecuring thie patrimony 
of the royal boroughs, every matter of that kind being fubmitted to 
the Chamberlain; who, whilft his office fubfifted, had the only com- 
petent jurifdidion. Stat. Gulielm. c 35. Iter Camereriij c. 38. 39. 45. 
M'Kenzie's Criminal Law. 

3rie?, Whatever jurifdidion the Court of Sefllon might have when 
the adion was brought for redifying the particular ads and deeds of 
Magiftrates, either by a perfon having a proper title and intereft, or 
by fucceeding Magiftrates, or the officers of the Crown, that jurif- 
didion went no farther ; nor did it admit of any adion of compt and 
reckoning, or for an exhibition of accounts, fuch jurifdidion being 
exclufivply vefted in the Court of Exchequer, the King's proper Court 
in revenue matters, or the patrimony of the Crown ; which the law 
had exprefsly declared the common good of boroughs to be. This 
was fufficiently evident from the different ftatutes — from the ad 
^J35» ^' ^^* '* of the choofing of officers in burghs, and bringing of 
" the accounts of their common goods yearly in the chequer;*' where- 
in, as the title indicates, the jurifdidion of that Court, in matters of 
this defcription, was exprefsly eftabliftied. Had there been any 
doubt, the point was confirmed by ft. 1693, c. 28.; which in terminis 
declared that the care, overfight, and coutroul of the public good and 
revenues, and of the adminiftration of boroughs, did undoubtedly be- 
long to their Majefties by virtue of their royal prerogative : an idea 
perfedly inconfiftent with the fuppofition of a popular adion j and 
as the remedy of abufes, both ftatutes declared, that a general ac- 
counting of the common good and revenue of boroughs fhould take 
place in Exchequer. 

The idea of there being a cumulative jurifdidion in the Court of 
Sefllon had no foundation. It could not have been fo unlefs it had 
been declared j and the words of the ftatute exprefsly pointed to the 

3 T Exchequer 
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Exchequer as exclufive, declaring that the ads and fentences of the 
commiffioners appointed fhould have the ftrength and efFed of the 
ads and fentences of the Exchequer. The argument, that this me- 
thod of annual accounting in Exchequer and convocating of the 
Burgefles having gone into defuetude, the jurifdidion muff now be 
competent to the Court of Seffion, proceeded altogether on a mifap- 
• prehenfion of the fad. In purfuance of the ftatutes mentioned, a 
brief vfsis annually iflued from Chancery, which was regularly ferved 
upon the boroughs; among the greateft number of which, it was a 
conftant form to fend a proclamation trough the town fifteen days 
before appearance in Exchequer, warning the inhabitants to appear 
there on the day named, and ftate their objedions, if they had any, 
againfl: the public accounts. Having thus an eafy and obvious reme- 
dy, the purfuers were not intitled to fay that they had none, or to 
Infift that this Court, becaufe they did not choofe to follow the mode 
prefcribed, fhould difregard the rules of law and acknowledged fenfe 
of the legiflature. 

The Court was of opinion. That where individuals complained of 
a particular wrong, the adion would be fuftained, and redrefs given 
in this Court : but that a general adion for accounting, or a general 
infpedion of accounts, at the inftance of each Burgefs, was abfu^-d, 
and could not be liflened to ; and that all accounting relative to the 
common good and revenue of boroughs could take place only in the 
Exchequer^ The grounds of decision, in other refpeds, were fpeci- 
fied in the judgment; which was in the following terms : 
Mar. 5. *« Having confidered the^condefcendence preferred on the part of 
^771. it ^^^ defenders with refped to the eledion of a Provoft^ article fitft 
of the report; in refped of the pradice fpecified in the'faid con- 
defcendence, and not controverted by the purfuers, aifoilzie the 
'* defenders from that conclufion of the libel : and having alfo con- 
** fidered the mutual memorials of parties with re{ped to xh^ Jinking 
** fundy and with refped to the general exhibition of the town's books 
" and accounts demanded by the purfuers, find the feveral conclu- 
" fions referred to in thefe two articles not competent before this 
" Court ; and aflbilzie the defenders therefrom, and likewife from 

^' the haill conclufions of the libel.'* 

» 

The purfuers thereafter gave in a petition for expences ; which 
having been remitted to the Lord Ordinary, were found due; and a 
petition agalnft that finding, after being anfwered, refufed. 

Lord Ordinary, Juftict'Clerh For Gilchrift, &c. Macqueen^ Cro/iie. 

Clerk, CampheU. Tor the Provoily Maglftrates, 5ec. A. Loctbart^ SoL H. Dundat. 
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No. LXXXVn. March y. 1771. 

LAUCHLAN DUFF, Purfuer ; 

CONTRA 

WILLIAM INNES of S ANDSIDE, Defender. 

Prescription.— ^i«yi/tf«»/^/ prefcription of the aB 1669, c. 9. pleadable 

by the cautioner of the tenant. 

ft 

T AUCHLAN DUFF, fador for Lord and Lady Fife, as executor 
-*-' of the Earl of Caithnefs, purfued Innes of Sandfide for payment 
of a certain fum of money, in confequence of two obligatory mi£- 
fives granted by Sandfide's father. Sandfide, in defence, pleaded, that 
thefe mifOves being cautionary obligations for ibails and duties 
. owing by tenants removed from the land, and the debt agateft the 
tenants being cut oiF by the quinquennial prefcription of the adb 
1669, his obligation, which was only an acceflbry, mufl alfo be 
extinguifhed. 

The Court having fuilained this defence, Duff^ in a reclaiming 
petition, pleaded: 

The adl 1669, c. 9. eftablifhed a prefcription only as to the mean 
of proof : bygone rents might ftill be purfued for after five years, if 
the claim could be eftabliflied either by writing or the oath of party j 
fo that as, in the prefent cafe, the obligation was proved by an ex- 
plicit writing, the ad of Parliament did not apply. 

It was not a fair view of the cafe to confider Sandfide as a cautioner 
for payment of thefe rents. He did not bind and oblige himfelf that 
the tenants fhould pay their arrears, but became bound himfelf to 
pay them. He took his chance of operating his relief from the te- 
nants efFedsj and as, in regard to the landlord, he fubftituted him- 
-felf in place of the tenants, and was in effeft not cautioner, but 
principal debtor, the ad 1669 in no ftiape applied to the obligation 
founded on. 

Sandfide anfwered: 

. The obligation, in the prefent cafe, was unqueftionably that of a 
cautioner. In one of the miflives he exprefsly binds himfelf as cau^ 
tioner j and in the other, he fays he will fee the debt paid : and it was 
a general rule of law, that every exception competent to the princi- 
pal debtor was competent to the cautioner. No demand could be 
made effedual againft the principal, as, unlefs it could be fliewn, ac- 
cording to the method prefcribed by the ad, that thefe rents were 

ftill 
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ftill owing, the flatute itfelf was as valid a difcharge as the mod for- 
mal deed that could be devifed, and muft of courfe be equally efFec- 
tual in extiniftion of the acceffory obligation as of the principal. 
Did. V. Cautioner, June 1681, Home contra Lockhart. 1735, 

Haliburton ^a;/rr^^ Lockhart. Fount. 19th Dec. 1695, T^CfiA contra 
Home. 

Mar. 7. ^Yi^ Court adhered j it being ftill competent to prove, by the oath 
'^''* of the tenants, that the debt was due. 

JLord Ordinary, StoneJUld. For DafF^ Cofwio Gordon^ 

Clerk, Rofs, For Inni8,'Z>. Armflrong, 
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JOHN BCJYD of Eafter Greenrig, Purfuer ; 

I 

CONTRA 

JAMES STEEL, Son of the deceafed John Steel of Eafter Greenrig, 

Defender. 

Sale. — An alienathn of land, qualified with a back-bond^ Whether to be 

held a fair f ale ^ or right infecurity? 

ON the 28th of November 1752, John Boyd difponed the half of 
the lands of Greenrig to the deceafed John Steel, his heirs and 
aflignees, heritably and irredeemably, without any manner of revcr- 
fion, redemption, or regrefs whatfomever : but of the fame date with 
this difpofition. Steel, the purchafer, granted a botid of reverfion, de- 
claring that the faid lands fliould be redeemable by John Bpyd and 
his heirs on payment of the price at the term of Martinmas 1753, or 
at any term of Martinmas or Whitfunday thereafter, in the years 
1754, 1755, 1756, and 1757; the feller, or thofe in his right, always 
giving premonition three months at leaft before the term at which 
he ftiall redeem the lands. It was farther declared, ** That if the 
'* faid lands be not redeemed at fome one or other of the terms 
*' above mentioned, within the years above exprefled, they ftiall be 
" irredeemable thereafter, and this bond of reverfion ftiall thereafter 
'^ be void and null to all intents and purpofes whatfomever j the faid 
*' lands being bought from the faid John Boyd, and nowife wadfet 
** for fecurity of the faid price." 

No fteps were taken by John Boyd for redemption till the 27th of 
Auguft 1757, being a few days within the three months of Martin- 
mas i757f the laft term of redemption; when, as appeared from the 
atteftation of a notary, premonition had been made in prefencc of 

two witnefles. Nothing farther was done till the year 1766, when 

Boyd 
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Boyd brought zii aftion againft James Steely then in pofleflion of the 
lands by difpofition from his father, for having it found, that he had 
ft ill full right to redeem the land in the terms and conditions of the 
bond; Steel, upon the other hand, brought a counter-declarator 
againft Boyd, for having it found that the lands were irredeemable^ 
and that the bond of reveriion was an incumbrance thereon. 
I The Lord Ordinary found, ** That the lands were redeemable in 
" terms of the bond of reveriion." Upon advifing a petition and 

anfwers, the Court, on the 6th February 1771, adhered to the 

Lord Ordinary's judgment.'* When 
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Steel f in a reclaiming petition, pleaded: 

The decifion of this queftion depended entirely upon what was 
truly the nature of the tranfadion. If the right was conftrued to be 
a wadfet or right in fecurity, it was ftill redeemable before decla- 
rator; but if it fell to be regarded as a proper fale, burdened with a 
temporary right of redemption, it could not, after the term limited 
was elapfed, be redeemed. According to the principles of the Ro- 
man law, the rigid obfervance of agreements of this nature was re- 
laxed only in the cafe of a pledge; but when a power of redemption, 
within a certain time, was adjeded to a bargain of fale, it was ftridly 
interpreted and adhered to* L. 7. § i. ff. de DiftraA. Pig. L. 2. Cod* 
eod. tit. L. 7. Cod. de Pa6l. Dot. 

The law of Scotland had adopted the fame principles and diftinc- 
tion with refped to pledges, and wadfets, and proper fales. In the 
firft, redemption was allowed ex equitate even after the term was ex- 
pired ; but in a fair fale, with a limited right to redeem, it was a fixed 
rule, that redemption was only competent within the time, apd in 
the terms expreffed in the bond of reveriion. Stair, b. ^. t. 10. § 6. 
17th Jan. 1679, Beatfon contra Harrower. Bankton, v. i, p. 385. § 3* 
v. 2. p. 125. § 11. Dalrymple, 4th Nov. 1718, Cutler contra MzXcolva. 

The rule of determining whether a redeemable right was to be 
held a wadfet ox z fale^ depended, in the firjl place, upon the nature 
^nd conception of the right; and, 2dly^ on there being an equivalent 
price "or onerous caufe. Where the conception of it was ftich as to 
correfjpond only to the idea of an ai^ual purchafe and fale, .and where 
the price at the fame time was adequate, a temporary right of re- 
demption, with an irritancy in cafe of failure, ought to have its full 
efFed. The tranfadion, in this cafe, had every appearance of a total 
and complete alienation. It was declared to be a fale, not a wadfet : 
jt acknowledged the receipt of the fum paid as the agreed price and 
value of the lands ; and thefe again were conveyed heritably and ir- 
redeemably, without reverfion or regrefs whatfoe^ser. The onerous 
caufe of granting this right was alfo fully adequate. The 7 lootnerks, 
the price paid, amounted to about twenty-three years purchafe of the 
irent of the lands as they flood in 1752 : this was a full price for lands 
in general at that time ; and it could be proved, as well by reference 
to other fales in the neighbourhood, as by perfbns. acquainted with 
the lands, that the price given was univerfally confidered at the time 
as their full value- 
. The cafe of the Earl of Balcarras contra Scott of Scotftarvet, in 
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1764, Was very flifFerent from the prefent queftion. The contrad 
^there did not contain a fingle exprelfion which imported a fale, ex- 
cept the words y?//, annaiizie, and di/ponej which were cornmon words 
xyf ftyle both in fales and wadfets. The fum advanced was not even 
• cxpreffed to be the price of the lands : it did not, befides, exceed above 
fourteen years purchafe ; and as the redemption was not foreclofed 
either by prefcription or declarator, the Court had found it wa% 
not a proper fale, andthat it was (lill competent for the Earl to re^ 
deem. 

Boyd anfwered : 

It was clear, from the whole circumftances of the cafe, antl from 
the nature of the tranfadion, that no real or proper fale had been in 
contemplation of the parties. Lefs regard was due, as well in this 
cafe as in every other, to what was declared than to what was ac- 
tually done. The feller or impignorator of the lands was a neceffi- 
tous debtop, inhibited, under horning, his rents arretted, in debt to 
feveral creditors, and in particular to the perfon who had acquired . 
the right. The nature alfo, the ftyle and tenorof the right, was ad- 
verfe to the propofition that it was a proper fale. The term reverfwn 
that hhd been made ufe of was technical, and was applicable only to 
certain qualified lega^l conveyances and voluntary iropign orations, 
but never to the cafe of an abfolute fale. In this cafe, a debt, viz. 
the principal fum and annualrents, was kept up againft Che feller; 
Tor this he was liable to the purchafer, and for this the purchafer 
held the lands in fecurity, Hable for his intromiffions, for which he 
was accountable ; circumftances which totally deflroyed the idea of 
an acquired property, and proved that it was an impignoration or 
right in fecurity merely that had been granted. The alleged equi- 
valency of the onerous caufe was without foftndation. The pre- 
fent rent was L. 20, 5s. per annum: the price paid in the year 1752 
was lefs than 20 years purchafe; and feveral lands in the neighbour- 
hood had been fold fince that period, at twenty-fix and at twenty- 
eight years purchafe, though the lands in queftion were in every 
refped as good. 

It being clear, therefore, that the right created was nothing elfe 
than an improper wadfet or impignoration of t(he fubjed for the fums 
truly lent, the petitioner's legal authorities and decifions did not ap- 
ply. It had, on the contrary, been the rule of the Court, ex bono et 
equo^ to modify the exorbitancy of all irritant claufes, and reftrid 
them to the jufl intereft of the party claiming under them ; nor could 
the irritancy take place ipfo faclo^ but muft be declared by a proper 
adion, in which- the defender had right to redeem and purge at the 
bar, or at fuch other time as fhould be appointed. The prefent cafe 
fell precifely within that rule: the purfuer had brought his declara- 
tor, the defender appeared, and offered to purge at the bar; £0 that 
the Court could not fail, in fo penal an irritancy, to interfere. The 
defender, befides, had adually ufed premonition, as was proved from 
a holograph note of the notary on the bond of reverfion ; and though 
this had been made a few days within the period of three months 

previous to Martinmas 17571 y^^ ^^ ^' ^^^ avowedly before the ex- 
piry 


March 1771* • 


COURT OF SESSION. 


263 


piry of the laft term, full notice bad been given debito temporCy that 
the defender was to redeem ; which was all that in re tarn odiofa was 
neceflary. 

The decifions of theCourt had recognifed and proceeded on thefe 
principles. In the cafe of » the Earl of Balcarras ^ontrh Scot in 1764*, 
though much ingenious argument was drawn from the claufes of the 
icontradt, to fhew that it was not a right in fecurity, but a proper fale 
with a limited claufe of redemption, yet the decifion went on the plain 
and legal interpretation of the claufe of reverfion ; and the lands 
were declared redeemable, though at the diftance of eighty years 
from the date of the contrad« Similar judgments were given in the 
cafe of Madrel contra Din, on the aoth Dec. 1765*, in the cafe of 
Cutbbertfon r^/r^ Lockhart of Cleghorn, on the 2 2d June 1768*, 
and in that FacCol. 3d Feb. 1769, Leitch contra Swan. 

-Upon advifing this petition and anfwers, the Lords remitted to the Mar. 7. 
Lord Ordinary to allow a proof of the value of the lands at the date '^''* 
of the fale ; which turned out fo favourably, that on the 8th Decem- 
ber 1772, they altered their former interlocutor of the 6th February 
a 77 1 1 and found that the tranfadion was a fair fale. 


Lord Ordinary, SUniefield* 
Clerk» Gih/oHf 


For Boyd, 2). DalrympU* 
For Steel, W. BaURe. 


' ♦ Not Colkacd. 
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JAMES BREMNER, Purfuer J 


CONTRA 


COLONEL St GLAIR of St Glair, Defender; 

'Bona ET MALA FIDES. — Money found in the repojitories of a faStor.-^BoriB, 
fide intromijffion therewith^ If it gives a legal title of competition with 
icreditors ? 


THE defender appointed John Rofs his fador; who, after two or 
three months employment, and having uplifted about L. 140 of 
the rents, died, being then, on account of his intromiflions, L. 20 in 
the defender's debt. The fum of L. aj was found in Rofs*s repofi- 
tories after his death ; and Colonel St Clair having demaiided pay- 
ment of the balance due him out of that fum, as being part of his 
rents uplifted by the deceafed, Donald Rofs, his brother, who had 
^ot himfelf confirmed executor, paid him the fame, taking a receipt 
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lay hold de piano of whatever part he might pret'Cnd he had a right 
to. The defender being therefore but a creditor, the only regular 
way in which he could make his claim efledual was by a procefs 
of conftitution againft the defund's executor or neareft of kin j but 
which mode of proceeding he had not followed. 

ado, As the defender admitted he knew that the deceafed had 
other creditors, there could be no bona fides in the brevi manu poflef- 
jion of the money he had afTumed. But although he had been in 
optima fidcy he would not be intitled to withhold the money from the 
executor-creditor who had made up a proper title. The aift of fe- 
derunt 1662 iixed the rule as to competitions of this kind- Colonel 
St Clair had not confirmed within the fix months limited : were he 
Hill to confirm, he could Jiot come in pari pajfu with the purfuers; 
and it was impoffible to underfland how, without confirmation, he 
could be allowed that preference which he could not, even by ufing 
that legal diligence, now acquire. Were bona fides, in cafes of this 
kind, fuftained as a juflification, the confequences would be extremely 
dangerous : creditors who lived in the neighbourhood, or who got 
early notice, would carry off every thing; and there would he an end 
to confirmation^ as well as every other diligence now required to be 
nfed. 

The Court pronounced the following judgment : " In refpeft there J""*^ '3 
'* is no fufficient evidence that the money intromitted with was truly ''^*' 
** the rents of Colonel St Clair's eflate, therefore find the Colonel 
" had no proper title to intromit in preference to the refpondent : 
*' but in regard of the bona fides of the Colonel, and other fpecial 
** circumftances of the cafe, find the Colonel has a title to retain fo 
" much of the money as correfponds to his debt, in proportion with 
•* the debt of the refpondent.^ 

« 

The purfuer having reclaimed, and an anfwer having been given 
-in, fome of the Judges exprefTed great doubts as. to the propriety of 
admitting the defence of bona fides in the prefent queftion j but it 
was carried to adhere. 

Lord Ordinary, Gardenjtwu. For Bremner, G. Wallace^ 

Ckrk, Campbell. For St Qair, W. Maiimzk. 
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TTo. XC Jum 13. 177^ 

DAVID GRAY, Pucfacr J 

CCKTKA 

IIOBERT REID, Defender. 

]vRiSDicrnof^.'^yuri/di8ion a£l, 2otb Geo* 11. c. ^^.—Burgb of larony 

of Kilmarnock, If independent of the Bar on f 

KILMARNOCK v^as ereded *into a l)urg1i of barony in the year 
1591 by a charter under the Great Seal 5 which was foon after 
ratified by an ad of Parliament. In 1690 and in 1700, the Earl of 
Kilmarnock, the fuperior, made a new grant to the burgh .^ by which 
the corporation was eftablifhed to confift of two Bailies, nineteen 
Councillors, and other officers; ** with power to the faid Baih'es to 
^' hold and af&x courts within the faid town, and to decide, deter- 
^' mine, and cognofce, in all adions and caufes^ both civil and cri«» 
mirial : and, generally, with power to the faid Bailies, 6cc. to ad, 
in every affair rclati^ to the faid town, as freely in all refpeds 
as any other Bailies, &c, of any other free burgh within tbf s king- 
dom are known to do, have done heretofore, or, by the laws of 
^* this kingdom, may do at any time coming/' 
, By the charters of eredion arid let of this burgh, it was ap- 
pointed, That the Town Council prefent a leet of five of their 
own number to the Baron, on cenain fixed days preceding or fol- 
lowing Michaelmas yearly : out of this leet the Baron eleds two 
Bailies; and if the Baron does not eled the two Bailies within the 
time limited, and in the manner eftablifhed by the charters, then the 
Town Council have power to choofe two Bailies for that year only* 
The jurifdidion of this bnrgh fell under inveftigation and trial, 
in confequence of an adion raifed by Gray againft Reid^ for a debt 
of L. 5 Sterling ; when, in a fufpenfion of a decree for that fum, Reid 
dated an objedion to the Bailies juriiclidion, in refped the debt was 
above forty (hillings, the limitation authorifed by the jurifdidion ad, 
aoth Geo. n. c. 43. 

In fupport of the jurifiiidipn, Gray^ the purfuer, pleaded: 

The flatute founded on, which abolifhed the jurifdidion ezercifed 
by over-lords, by the 27th fedion, exprefsly provided that the lame 
fhould not " take away or prejudice any jurifdidion or authority 
** vefted in or competent to the corporation or community of any 
^* burgh of regality or barony in Scotland, or to the Magiflrates 
" thereof; which is independent of the Lords of Regality or Barony 
*• refpedively.^' The town and community of ILilmarnock being, 

.by 
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by their charters, a free'burgh of barony, fell direAly under this ex- 
ception. The tneaning df the clauie was obvious; the refervation 
applied to whatever juri/diSiQn was wdependent of the Lord of Rega- 
lity or Barony » and had no reference to the creation or eledion of 
the Magiftracy, to whom the exercife of that jurifdiftion was com- 
mitted. Though the Earl of Glencairn, therefore, as coming ia 
place of the Earl of Kilmarnock, the ancient fuperior, had referved 
a right of nominating the Bailies of this burgh out of the leet pre^ 
fented by the Council, yet this was merely an honorary diftindWon, 
and in no degree infringed upon the independent jurifdidion veiled 
in the community by their charter, and ever fince exercifed by them 
without challenge. The refervation to the Council, of appointing the 
Bailies in cafe the Baron failed, was not nugatory, as feveral inflances 
occurred where it had been exercifed : and what fufficiently marked 
the diftindion, in the prefent inftance, was, that the Earl of Glen- 
cairn had his own Baron-bailie, who gave decrees for rents, and in 
caufes under forty fhillings } whilft the Bailies of Kilmarnock com- 
. pofed quite a different court. 

Pleaded for ibe defender: 


U 




By the 17th fedion of the ftatute, it was enabled, *^ That no hcrlr 
tor or proprietor of lands within Scotland, which had been ereded 
into a barony, or granted with lower jurifdidion, or their Bailies, 
Ihall, by virtue thereof, enjoy jurifdidlion in any criminal caufe 
^' whatfoever, other than aflaults, &g. : and as to civil caufes> it (hall 
not be lawful or competent to hold plea, or judge in any caufe 
where the debt or damages fliall exceed the fum of forty fhilUngs 
Sterling." The legiflature, it appears, had in view three degrees 
•of jurifdidion, ijl. Barons; 2rf, Grants with lower jurifdldion; 
3jy, Their. Bailies, viz. the Magi flrates ele<9;ed.by the Baron to his own 
barony : and hence, if the prefent point rcfted upon the interpreta- 
►tion of this claiife alone, the Bailies of Kilmarnock could have no 
competent jurifdidion. The argument therefore turned upon the 
.27th fedlion of the ajft which contained the exception ; and though, 
iVom a variation of the expreffion, that claufe might at firft miflead, 
yet, upon a careful comparifon, both feemed to point at one and the 
fame thing, and to reftrain not only the jurKdidion of Barons^ but 
alio grants with lower jurifdiSlion, or their Bailies. 

The jexception in the ftatute accordingly related only to thofe 
Bailies or Magiftrates who were abfolutely independent of the Baron: 
but the Baron, in the prefent cafe, by "his fole a<a of eleflion, created 
•^the Bailies j fo that no greater degree of dependence could well hfi 
imagined. It was by the a6t of eleSiivn aloiie that the Bailies had 
right and iiiXt to juri/diBion ; and as the fr/l was confefledly depen- 
dent upon the Baron, the fecond, which was a neceflary confequencc 
of that afl, muft, with eqifal reafon, be confidered as ftanding in the 
fame relation. 

The Lord Ordinary " found the corporation or community of the 
** burgh of barony of Kilmarnock, and the jurifdidion belonging to 

*^ the 
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the Magiftrates thereof, is independent of the Baron ; and there* 
fore repels the reafons of fufpeniion.*' 


The caufe having been advifed upon a petition and anfwers, it was 
obferved from the Bench, That though the jurifdidion^ in this cafe, 
was not itri£l:ly and to the foiled extent independent, yet as the 
Council was intitled to name, if the fuperior negleded, the commu- 
nity had an inherent right ; and that the Baron poflefled the mode 
only of nomination, not the radical right of jurifdidlion* 

'"1T7I?' T^e Court adhered. 

Lord Ordinarft jftteheulecL Tor Gray, Bo/wB. 

Clerk, Campheil. For Reid, Z). DalrympU. 


No. XCI. June 21. 1771. 

RICHARD HETHERINGTON, and others, Tenants on the cftate of 

Killhead, Purfuers j 

CONTRA 

THOMAS CARLYLE, Faaor on the fequeftrated eftate of Killhead. 

Arbitration.— jRrrfii/5/^ of a decreet^ arbitral^ attempted vpon alleged 

falfehood in the decree^ 


THE purfucr brought a redudlion of a decreet-arbitral, pronounced 
in a fubmiffion betwixt the above parties, upon the ground of 
falfehood^ and as being defeBive and partial^ as it had not determined 
the whole matters in difpute. The decreet-arbitral fet forth, ** That 
the arbiters had confidered the claims of both parties, and anfwers 
thereto, with the feveral procefles fpecified in the fubmiflion, with 
the whole procedure, minutes, and interlocutor therein ; and par- 
** ticularly the procefs of fufpenfion of the faid Thomas Carlylc's 
•* charge againft the tenants for payment of their rents, and whole 
" proofs led thereon, with the tacks granted by the faid Sir John Dou- 
" glas, upon which the faid charge proceeded, and had met with and 
*' heard parties doers upon the premifles." 

The purfuers affirmed that this averment could not poffibly be 
. true; and in a condefcendence offered to prove, imo. That no me- 
morial was laid before the arbiters but with refpedl to the cafe of 
one only of the purfuers ; 2do^ That the proofs, tacks, and other 
writings, were fo cxtrem&ly voluminous, that they could not, asftated, 
have been perufed, or duly confidered by the arbiters; 3/1(7, That 
La (lead of having heard parties or their doers, the arbiters had pro- 
ceeded 
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ceeded to pronounce their dccreet-arbitral, even after the purfuer's 
agent had told one of them that he was obliged to go to the country, 
and iniifted that none fhould be pronounced till the parties had 
an opportunity of flating their whole claims, and of being fully 
beard. Thefe fads, it was faid, if proved, amounted to that falfe- 
hood vUiich was flruck at by the ad of federunt 1695, The other 
grounds of redudion were not prcfled ; and the defender, of confent, 
admitted a fmall alteration to be made as to the claims of three of 
the parties. 

The Court, by the firft interlocutor, allowed a proof before anfwer j 
but upon advifing a reclaiming petition and anfwers, the Judges were 
t)f opinion, That though an emr calculi might be redified without 
fetting the decree afide, yet as there was no fraud alleged, there was 
no ground of redudion according to the regulations 1695. They ac- 
cordingly " refnfed to allow a proof; but remitted to the Lord Or- J^"^ **' 
** dinary to redify the errors in the decreet-arbitral, which are ac- 
^* knowledged by "both parties, and to proceed in the. caufe accord- 
'* ingly.*' And to this interlocutor they adhered, by jefufing a pe- 
tition without anfwers. 

Lord Ordinary, Barfarg. For Hetherington, &c. Cro/kUf Wtghif A. Ferpjfon^ 

Clerk, 7Wf. For Carlyle, Rae^ Ilaj CamfbeH. 
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No. XCII. June 22. 177J- 

JOHN SINCLAIR of Frefwick, Purfuer ; 

CONTRA 

Sir JOHN SINCLAIR of Mey, Defender. 

Prescription. — An beritable right to teindsj If acquired by tbe pojitive 

prefcription f 

THE enadment of the ftatute 1690, c. 23. whereby teinds, not he- 
ritably difponed, were granted to the patrons in h*eu of the right 
of prefentation, with the burden of the ftipends, tacks, &c. was, by 
the ftatute 1693, c. 25- extended to parfonages, under the provifo, 
*' That where the beneficed parfon, being a minifter, having a cure, 
^^ is in poflefllon of faid teinds as titular, he fhall continue and re- 
" main in the pofTeflion thereof aye and while the patron Ihall obtain 
^' a juft and reafonable ftipend to be modified and fettled upon him.'' 
Under the authority of this provifo^ the parfon of Cannilby, which 
was a parfonage kirk, continued in poiTefllon of the teinds, by re- 
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ceiving payment of the tack-duties from the different leflees, Sioclarr 
of Mey^ and others, from the 1574 down to the 1708. 

The parifh of Cannifby was almoft entirely compofed of the eibte 
of Mey and barony of Fre/wick : in 1588 the patronage was granttrd 
by the Crown toMuat of Balqaholly, from whom it was ac<]uired by 
the predeceflbrs of Frefwick, and had uniformly been carried dowm 
in all the title-deeds of the eftate. 

In 1708 the leafes of the teinds being expired, the minifter of Can- 
nifby brought a procefs of modification, &c, ; in which Frefwick 
appeared, produced his titles to the patronage, and claimed the pri- 
vilege of exeeming his own lands. Frefwick's right of patronage 
was denied by Sinclair of Mey, and other defenders ; but having 
brought a declarator thereof, the right, in 171 1, was decided to be 
in his favour. Several attempts were afterwards made by Sinclair of 
Mey to obtain this patronage, and to have Frefwick's right reduced ; 
by the laft of which, in 1748, that right was again declared to be 
fully vetted in Frefwick. 

In the year 1729, Frefwick, as patron, had brought an adion againft 
Sinclair of Mey, and the other heritors, for payment of their teinds, 
and in 1731 had obtained decreet. Ail adion, to the fame import^ 
was ralfed in 1734, and decreet obtained for a certain quantity of 
vidual. Some farther procedure thereafter took place : Sinclair of 
Mey brought a redudion of Frefwick's right of patronage; and in 
the 1766, Frefwick brought the prefent procefs of wakening and tranf- 
ference, for payment of the bygone teinds contained in the decrees 
1731 and 1734, and from thence downwards. 

It was ftated in defence, That the defender and his predeceflbrs had 
acquired, by the pofitive prefcription, an heritable right to the teinds 
of their own lands j more particularly, That in 1662 Patrick Bifhop 
of Caithnefs, fuperior of the lands of Mey, had granted a precept of 
dare conJi<a in favour of William Sinclair, as heir to his father Sir 
James Sinclair, therein defigned of Cannifby, predeceffor of the Sin- 
clairs of Mey, of the feveral fubjeds therein mentioned, comprehend- 
ing the lands and teinds of Mey ; upon which infeftment had fol- 
lowed, and which hid been the title of pofleflion for more than forty 
years from that period to the 1708, without challenge or interrup- 
tion. 

The Court at firft found that the defender had produced no heri- 
table right to the teinds; thereafter, on the i6th June 1769, it was 
found that he had a fuflicient right. 

In a reclaiming petition and memorial, the purfuer pleaded: 

I »ze?, Though the precept 1662 fhould be confidered as a proper 
title of prefcription, yet thefe teinds, as belonging to a parfonage^ 
we're incapable of being acquired by prefcription prior to the 1693. 
Before the Reformation, teinds were extra commercium of laicks other- 
wife than as tackfmen ; fo that pofleflion, for any length of time, 
could give no right. This continued to be the law after the Refor- 
mation, fo far as regarded the teinds of parfonages ; which were the 
patrimony of the particular benefice to which they belonged : and as 
it was a rule quod non ejl alienabile^ non efi prefcriptihUc^ the foundation of 

prefcription. 
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prefcription, ne dominia rerum Jint incerta^ could not apply to fubjeds 
which, by the common law, could be the property of no particular 
perfon. Craig, lib. i. Dieg. 15. § 9. Spottifwood, tit. Prefcription, 
M^Kenzie's Obferv. on ft. 1587, c. 29. The power of the parfon in 
the adminiftration of teinds of this kind, inficad of beinp^ extended, 
was, by the ftatutes after the Reformation, more limited 4:han before, 
and continued fo till, by the ftatute 1693, c, 25. the right of titula- 
rity was extended to parfonages and teinds in general brought infra 
commercium. The point met with a decifion in 1729, Lord Arbuthnot 
contra Sir William Nicolfon, where, though the queftion was after- 
wards comprt)mifed, it was at firft determined, *' That prefcription 
'* did not run againft teinds which belonged to parfons before the 
" aft of Parliament 1693/' 

^do^ The precept oi dare conjlat in 1662 was, in other refpeds, a de- 
fedive title of prefcription to the extent maintained. As the teinds 
in queftion belonged to the parfon of Cannifby, the Bifhop himfelf 
could have no right : and the Sinclairs of Mey had as little any 
antecedent right. By a charter from the Bifhop in 1622, confirmed 
by a charter from the Crown in 1623, though the lands therein con- 
tained were exaftly the fame with thofe in the fiifhop's precept in 
1662, there was no claufe direding a grant of teinds, except as to 
the teinds of a fmall parcel called Pyper^s Croft, therein defcribed as 
inclufse, or nunquam antea fsperata ajiipite^ and which made no part of 
the parifh of Cannifby. Thefe being the titles and the autbentica 
injirumenta et documenta referred to in the precept 1662; and as all 
precepts oi dare conjiat had for their fole objed the renewal of former 
rights in the perfon of the heir, and not to grant any new one, it was 
clear, that no other fubjedls were or could be intended to be con- 
tained in that precept than what were contained in the charters 1622, 
1623, viz. the teinds of Pyper's Croft alone. 

3/1^, Although thefe teinds had been in their nature prefcriptible 
prior to the 1693, the defender and his predecefTors could not' quali- 
fy fuch a pofTeffion as could eftablifh a prefcriptive right. In order 
to eftablifh this right, it was required that the pofTeffion fhall have 
been animo dominii. Though therefofe there had been a title which, 
if clothed with pofleflion, might have eftablifhed a prefcriptive right, 
yet if defaSio that had not been the true title of pofleffion, and that 
the party had not poflefled tanquam dominus^ but in another acknow- 
ledged charaAer, fuch pofleffion would riot avail to conftitute a pre- 
fcriptive right. 

The application of the fafts to this dodlrine was conclufive. No 
pofTeffion of the teinds in difpute had ever followed upon the precept ; 
any pofTeffion which the Sinclairs. of Mey had enjoyed from that 
period to the judicial fale of the eftate in 1694, ^^^ from thence for- 
ward to the 1 708, being in confequence of tacks from the parfons of 
Cannifby ; and which, from the tacks themfelves, appeared to have 
been current not only in 16621 but to have fubfifted till 1708, when 
the parfon obtained his decree of modification and locality. In the 
1694, when the judicial fale took place at the inftance of the credi- 
tors, as the Sinclairs of Mey had no right to their teinds, they 
were not included in the fale and divifion of the eftate. In all the 
various proccftes already mentioned, in which the defender's father 

and 
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and grandfather had been the leading parties, fo far from pretending 
to have an heritable right to their tithes, they had repeatedly ac- 
knowledged both their right and pofleflion to be in confequence of 
thefe tacks from the parfons of Cannifby, faid to be then current. 

As thefe tacks accordingly had been the real title of poflcffion from 
the 1662 to the 1708, the defender and his predeceflbrs w^re not aii- 
thorifed to invert the title of their pofleflion, and now afcribe it to 
the precept and infeftmeut in i662. Though a party, who jhad more 
than one proper title of pofleflion, might, in a queflion with third 
parties, afcribe his pofleflion to whichever fliould prove moft bene- 
ficial ; yet it was an undeniable propofition in law, confirmed by urn- 
form pradice, that in competition with that perfon from whom the 
poflefCon was' originally derived, his heirs, or others ftanding in his 
place, the title of pofleflion could not be inverted to his prejudice. 
And as this would have been a good argument in a queftion with the 
parfon himfelf, it was equally competent in a queflion with Frefwick 
as coming in his place. Stair, b, 2. t. i.. § 27. 13th Jan. 1629, Black- 
fton contra Gibfon* Spottifwood, tit. Dominium. Didl. v, i. p. 598. 

599- 

l^be defender pleaded : 

imo, The precept of dare con^at, and infeftment following in 1662, 
was an unqueflionable title of prefcription as to teinds, or whatever 
was conveyed in that grants and this, whether that grant flowed a 
vero vel a non domino, it being the objed and intendment of this fta- 
tutory prefcription to fecure rights and poflefllons from challenge, 
where the title itfelf was ex facie good, and the limited period of 
forty years had elapfed. 

The objedions ftated, and limited conftrudion put upon the pre- 
cept of dare, were erroneous and without foundation. There was no 
evidence that the charters 1622 and 1623 were the inveftitures of the 
eftate that immediately preceded the precept : on the contrary, as 
they were eflentially diflerent from one another, the fair prefump- 
tion was, that they were not the autbentica injirumenta referred to; 
more efpecially as there was not a Angle word in the precept from 
which it could be inferred that the Bifliop meant to regulate and li- 
mit the grant then made by thefe preceding charters. 

The argument was entirely contrary to the juft ideas of the law 
relative to the nature of a prefcriptive right. Where a fubjed had 
been poflefled upon a proper title for the fpace of forty years, all 
enquiry into the nature of the right anterior to the title was cut off; 
the law prefuraed prefumptione juris et de Jure in favour of it ; nor 
was any man intitled to go back one hour beyond the commencement 
of the prefcription, or to enquire how the right of the party had 
formerly flood. 

The claufe refpeding the teinds was conceived in terms fufficient 
to comprehend the whole lands enumerated in the preceding part of 
the precept, and could not be limited, as contended for, to the teinds 
of the particular parcel called Pyper^s Croft^ a feparate and diflind 
tenement. The words '* Una cum decimis garbalibus did. terrarum 
** aliarumque predid. except, terrarum in Myrclandnorfi\ in the com- 
mon 
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moa conftrudion of language, applied to the whole lands that were 
previouily recited ; particularly, as there was an exprefs exemption 
made of the lands of Myrelandnorn ^ though thefe were mentioned 
amongft the parcel of lands immediately preceding the lands of Py^ 
per^s Croft. 

2do, As it could not be difputed, that the defender*s predeceflbrs 
and authors had been in full pofleflion of the lands for upwards of 
forty years fubfequent to the precept 1662, it was a necefTary con- 
fequence that they muft have had pofleflion of the teinds alfo ; unlefs 
it could be fhewn that fome other perfon had been in the ufe of 
drawing or of uplifting a certain teind-dnty. It was impoflible for 
the defender to prove a negative, viz. that no perfon had uplifted 
the teinds from his predeceflbrs during the period mentioned, or 
had brought a challenge of the right : fo that the queftion came 
to be, Whether the purfuer had brought fufficient pontive evidence 
totheimport required? The tacks founded on, from the 1574 down- 
wards, altered not the queftion, or reared up any bar to the plea of 
prefcription ; as it did not from thence follow, nor did they afford any 
evidence, that from the 1662 to the 1702, when the prefcription was 
completed, the defender's predeceflbrs pofleffed the teinds under thefe 
rtacks, but in cpnfequence of their heritable right eftabliflied by in- 
feftment. 

It was perfedly confiftent for an heritor to procure an heritable 
right to his teinds, though he had tacks current at the time j in which 
cafe, the temporary right could afford no objedtion to the fupervening 
heritable one he had acquired. It was alfo clearly founded on the 
principles of law, and found conftruftion of the ftatute 1617, that 
where a perfon had various titles to a fubjed, and was in pofleflion, 
no one had a right to fet up one of thefe titles againft the others ; but 
the poffeffor was fuppofed to poffefs upon all and each of the titles 
he had in his perfon, and might afcribe his poffeflion to that which 
was the moft beneficial. This point was confirmed by a decifion in 
the cafe of Wilfori contra Campbell of Ottar, and in the very late 
cafe of Bruce contra Bruce Carftairs. 

The propofition maintained. That the defender's predeceflbrs pof- 
feffed thefe teinds as heritable proprietors, was confirmed, by no dif- 
covery having been made of any difcharges or .receipts for ftipend 
paid by them from the 1662 down to the 1708, when the procefs of 
augmentJ^tion and locality at the minifter's inftance was rnifed. 
From the judicial fale of the eftate in 1694, no conclufion could be 
drawn ; for as the titles of the common debtor had not been pro- 
duced ia that procefs, fo that it did not appear that he had a right to 
his teinds, the fifth part of the rental fell naturally to be fet afide : 
but as that was not a judgment againft: the common debtor in favour 
of the titular, it could not, if he had a right, either affed it, or pre- 
vent him from completing it by prefcription. The inference drawn 
from the proceedings in the redudion of the minlfter's decree in 
1708^ by which Frefwick was relieved, and a proportion of flipend 
thrown npon the lands of Mey, and from the decrees thereafter ob- 
tained in 1731 and 1734, was eafily obviated. The period of pre- 
fcription was completely run before thefe proceedings were commen- 
ced. The defender's father, as foon as it was in his po^Yer, had called 

3 Z them 
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•them in queftion^ hating, in 1736, obtained a redu6):ion of the de- 
cree 1734; which had been acquiefced in till the 1766, when the 
prefent adion was commenced. 

The Judges were of opinion^ That the clau(e in the precept 1662 
neither did nor was intended to convey the teinds of the whole lands : 
The judgment, however, was refted chiefly upon the point of poflcC- 
fion; and as that had not been maintained in virtue of the charter 
andfeifin founded on as the title, but upon the tacks, no prefcriptive 
right had been acquired. They accordingly altered their interlocu- 
tor of the i6th June, and returned to that of the 1 8th January 1769, 
J77?f* which found, " That the defender had produced no heritable right to 
" the teinds of his lands in queftion.*' 


Lord Ordinary, Stonefield. For Sinclair of FreTwick, j1. Lockbaftf J. Dakjm/>if. 

Xlerk, Kiripatrick, .For Sinclair of Mcy, Macquceny Roe. 


ITEIND CAUSE.] 
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m 

JOHN KINCAID of Kincaia, Purfuerj 

CONTRA . 

tHE YORK-BUILDINGS COMPANY, Defenders. 

Teinds* — In a valuation of teinds ^Whether certain deduBions from theren^ 

tal are .to be allowed ? 

» 

KINCAID having brought a procefs of valuation and fale of the 
teinds of his lands, a proof was taken, a ftate and fcheme of the 
rental made j which having been advifed by the Court, the fol- 
lowing interlocutor, -on the 14th January 1770, was pronounced: 
^* Suftain the dedudion of the rent of the waulk-mill, but add to the 
*' rental of the purfuer*s lands the converfions paid by the tenants 
^^ for hens and carriages of coals ; and repel the dedudion claimed 
'" on account of the benefit of the three colliers and overfeer re- 
** ceived from the purfuer's coal works j as alfo of the value of the 
privilege the tenants have of taking flones from the purfiier*s 
quarry, and making lime thereof for the ufe of their poflefOons; 
*' and ficlike of the expence of upholding cott-houfes ; and find and 
*' declare the jufl worth, &c.'* 

Kincaid having reclaimed againft this interlocutor, appearance was 
made for the York-buildings Company, who had right to his tpinds; 
and memorials having been ordered, 

The 
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The purfuer^ in fupport of the dedudlons from the rental claimed 
by him, pleaded : 

The fruits of mere perfonal labour and induftry were not teindable, 
but the produce only of the ground. When that produce was creat- 
ed entirely by perfonal indnftry, as by draining a lake, no teind wa« 
due; and when lands, by exertion ^and expence, were very much im- 
proved as to their produce, an equitable dedudion had always been 
allowed- According to thefe principles, and the exprefs words of the 
ftatute, what was the conftant rent was the rule obferved in valua- 
tions; and the rents, which arofe from accidental, extraneous, and 
temporary caufes and fituations, were never regarded. 

On thefe grounds, dedudbion was claimed, i^. For the kane and 
^carriages J as thefe. petty preftations flowed from good will merely, 
^nd being paid in kind, could not increafe this rental ; and though a 
certain price was to be paid in cafe they were not delivered or per- 
formed, this was no convetfion, but a penalty in cafe of failure; nor 
was it in the purfuer's power to exa^ the converted value, which 
alone could have rendered them a certain addition to the rent. 

2^, The purfuer claimed a deduction for the advanced rent paid by 
the billmen of the colliery ^ which they were enabled to give, not as the 
true value or conftant rent of their grounds, but on account merely 
of the conveniency of their pofreflions to the fituation they were in, 
and the advantages they derived frAn their employment about the 
coal-works. 

3^, He claimed a dedu6^ion of the advanced rent paid by the coal- 
grieve for his poflTeflion- Neither of thefe rents cou^ld be confider- 
ed as conftant rents, as their continuance depended both upon the 
endurance of the coal, which was conftantly diminiKhing, and in fome 
• degree upon the heirs of the prefent pofleflbrs, who, though ena* 
bled from their induftry and exertions to give a high fent, might not 
be fucceeded by others who could. Where, by means of great per- 
fonal &ill and induftry, a piece of ground was made to give a very 
^^reat rent, as in the cafe of a bkachfield, fuch rent could not be con- 
iidered as teindable- The cafe here was precifely the fame ; the en- 
hanfing caufes were, the fituation of the fubjeds in relation to that 
which thefe perfons were in, combined with their perfonal (kill and 
induftry; fo that the rent, in this manner acquired, could no more 
be coniidered as a part of the conftant real rent, than if it had been 
drawn from a brewery, alehoufe, or any other kind of manufadure. 
4/i&, A dedudion of the advanced rent paid by the tenants for the 
privilege of working lime from the purfuer's quarry. If the tenants 
had paid a rent exprefsly for the lime quarry, no teind could have 
been exadcd ; and it was adverfe to principle, that what could not 
be done diredly fhould be accompli^ed in an indired manner. It 
was fubftantially the fame thing when they paid a grofs rent for the 
whole ; and as it could eafily be eftabliflied by proof what was paid 
on account of the lime, which, as well as coal, was a confumable fub- 
jedt, it ought with reafon to be deduded. If the purfuer had paid a 
fum of money out of his pocket to tho tenants to be employed in 
purchafing lime, though the rent had thereby been increafed, he 
would neverthelefs have had a dedudion on account of what he had 

paid; 
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paid ; and it appeared to be preclfely the fame thing when he had 
^iven the lime itfelf. Upon the fame principle had many decilions 
been pronounced, where dedudions had been allowed to heritors on 
- account of liming, dunging, or other induftrious improvements, 
Forbes on Tithes, p. 398. 28th Dec. 1690, Heriot's Hofpital. 6th 
Feb. 1709, Scott contra Officers of State. ^7^Zi Middkton 

contra Minifter of Weftkirk. 3d Feb. 1714, Glen contra Diihingtoiu 
2ift July 1714, Campbell contra OSictvs of State. Didl. v. 2. p, 441, 
nth Dec. 1734, Heritors of Calder contra Univerfity of Glafgow. 

5/A, The expence of upholding a number of cot-houfes was a pro- 
per deduction. As thefe were fupernumerary houfes, they could not 
l)e taken into computation as increafing the rental of the lands; fo 
that the expence incurred in keeping them in repair was a dead Jofs. 

Xbe defenders pleaded : 

They did not mean to difpute the general principles laid down ; 
but that they did not apply to the circumftances, or fupport them 
in the dedudions claimed. 

17?, Whatever was certain might properly be called conftant rent, 
and of courfe formed a part of a valuation, Kane and carriages, 
when converted into money, were both fpecific and certain : they 
were as much fo when the mafter had the option to take them in kind 
or not as he fhould think proper; nor did it make any diifference 
where the tenant was bound to deliver or perform within a limited 
time, and on failure to pay the converfion ; or, in other words, when 
the tenant had the option, as they were juft as certain in the one cafe 
as in the other. 

The id and ^d dedudlons could not be granted. It had been 
determined by the pradice of the Court, that 110 deduction could be 
allowed from rents unqueftionably raifed by lime or dung, even 
when purchafed and brought from a diftance. This was decided in 
the cafe, Kilkerran, 20th June 1744, and 6th Feb. i745, Feuars of 
Dalkeith contra Duke of Buccleugh ; where the increafe of rent had 
been created by the tenants purchafing dung from the neighbour- 
ing village. In the cafe, Fac. Col. ad March 1757, Hay contra Duke 
of Roxburgh, a dedudtion was refufed for fea-ware; and in the cafe, 
5th Dec. 1733, Craigie contra Sir J. Anftruther, noticed in the pre- 
ceding, a deduction had been refufed on account of liiiie. When 
fuch was the fixed rule of law, it was abfurd to argue that a deduc- 
tion fhould be allowed, in the prefent inftance, for the manure pro- 
duced on the purfuer's own lands, and which coft nothing either to 
him or his tenants. 

The argument, that the high rent paid by thefe perfons was on ac- 
count of the advantages they received from their particular fitua- 
tion and perfonal induftry, was ingenious but not foHd. The advan- 
tages of relative fituation, in being near a coal or lime-work, or 
other manufadure, was one which intrinfically belonged to the lands 
therafelves ; fo that they naturally came to give a higher rent j who- 
ever that was given by, was confidered, in making a valuation, as 
of no confequence : and, according to this argument, lands pear a 

great 
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great town ought to be confidered and valued as if they were at a 
dtftance, and removed from all tbofe advantages peculiarly incident 
to their iituation. 

^tb^ It was already ihewn that there was no dedu&ion on account 
of: lime or manure, even when thefe articles were brought from ano* 
ther perfon*s lands ; and there was ftill lefs reafon why it (bould be 
allowed, ii^hen the limc^ in the prefent cafe, was procured from the 
very lands themfelves. The deciiions quoted were not to the pur- 
pofe ; that of Calder related to a mofs fet to a tenant, with liberty of 
felling peats J and in the cafe of Skene^ i6th Feb. 1737, Did. v. 2. 
p. 441. it was on account of a tolerance of calling peats which had 
been purchafed from a neighbouring tenant. 

As to the laji article, it did not appear from the proof that there 
were more cot-houfes than were neceflary for the tenants, or that 
they were either upheld by or any allowance made by the purfuer 
on that account. 

The Lords refufed the defire of the petition, and adhered to their J""^*^- 
former interlocutor of the 14th of February 1770. '^' ' 

. For Kiocaid, jf. Bruci. 

> For .York'Buildings Company, ^, Swinion junior. 


[TEIND CAUSE.] 
No. XCIV. , Jttly^.iTJu 

HEW DALRYMPLE of Nijnraw, Purfuer i 

CONTRA 


i 


THE EARL of EGUNTON and the OFFICERS of STATE, De- 
fenders. 

Teinds.— /« a procefs of valuation of lands ^ let at an advanced rent, pay^ 
able in future — tbe tack- duty payable ^ wben tbe aiiion is raifed and 
prjpof taken ^ held to be tbe true rental. 

THE purfuer brought an ad ion of valuation of his teinds in the 
parifh of Kil-maurs ; which, on the 15th April 1768, was exe- 
cuted againft the Officers of State, on the 3d of May, againft the Mi- 
nifter, and againft the Earl of Eglinion, the patron and titular. The 
ad and commifGonafor proving was granted on the loth Auguft, and 
the proof concluded on tjie 27th Odober following. . 

A queilion occurred as to the valuation to be put upon the parks 
of Craig; which, prior to Martinmas 1769, had been let at L. 100 
Sterling of yearly rent, but from that time were let upon a nineteen 

4 A years 
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years leafe, for the firft year at the old tack-dutV' of L. loo, payable 
at Whitfunday 1769, and for the fecond and lubfequent years at 
L, 1 90 per annum. 

The Court fuperfeded advifing the ftate and fcheme with regard to 
the purfuer s lands, and " appointed parties to give in a note of ^r^- 

cedents, pointing out what rule the Court has followed in cafes 

where the rife of rent was fb recent as that of the purfuer's lands 

of the parks of Craig." 


n 


In a mein-orial, the purfuer pleaded : 

The quellion to be decided was, Wliether the fcilt, as paid feveti 
-years before taking the proof, payable at the time of taking it, and 
for two years thereafter, or if a rent ftipulated injuturo^ fliould be the 
rule of divilion? The rule of procedure of the high commillion, at 
its firft inftltution, was to give their judgment folely on the proof of 
the rent then prefently payable, and which^had been paid for feven 
years before, as reported by the fubcommilEoners. The Lords of 
Seflion, having come in their place, were bound by the fanae^rule, 
and muft therefore dired the proof, and fix the rate of teind accord- 
ing to the fame certain and p6rmanent'roean of reference- The only 
point fubmitted to the judgment of the Court was, Whether the yearly 
worth and value of the parks of Craig was agreeable to the proof, and 
to be approved of accordingly ? In no cafe had a future or higher 
rent been admitted us the rule to afcertain -the teind; it was con- 
fidered as uncertain and precarious \ and it was upon thefe prirfciples 
that the report of the fubcommiflioners, made upon a proof taken a 
century ago, had been uniformly held to be probatio probata of the 
value of the lands then and in 'all time coming. 

in the prefent cafe, an a£l and commiffion had been granted, a 
proof, according to the prefent rent, taken, and reported almofl two 
years before -awy new or additional rent was due ; and ix, was there- 
fore inconfiftent that, by the delay of judicial proceedings as to the 
approbation of the proof led, the purfuer ihould fuftain a lofs which 
would not have been admitted by any former commiffion, or by the 
3)refent high commiflion, with regard to the report of fubcommif- 
fioners even a hundred years back. 

There did not appear to be any printed cafes precifely applicable 
to the prefent queftion.jbut ffom notes of other cafes, which were 
believed to be triTe and authe^itic, the old rent had been held to be 
the rule. 2?th Dec; 1720, Dirleton contra Hamilton of Saltcoats, 
loth Jan. 1732, Kenedy of Romanno contra Earl of March. 1762, 
Heritors of Strathdon contra Lord Erfkine. 9th Auguft 1769, Bur- 
net contra College of St Andrews, nth July 1770, Heritors of Dol- 
lar contra Duke of Argyle. In the cafe, Did. v. 2. p.* 442. ift Feb. 
1738, Duke of Douglas contf^a Elliot of Wooler, the Lords (leered a 
middle courfe, and found that the titular muft bear a proportional 
part- of the augmentation correfponding to his old rent^ and half of 
the new. This cafe did not, however, apply to the prefent : there 
had been no procefs of valuation, citation, proof, or report; the rent 
Jbad adtually become due^ and had been^paid; whereas, in the prefent 

inflaoce, 
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inftance, a regular procefs had been raifed and proceeded Tn, and the 
advanced rent had neither been paid nor had even become due. 

Tbe defender pleaded : 

Though, upon a ftridt and rigid conftrudlion of the ad 1633, c. 17. 
the rule of valuation was declared to be what rent the lands paid at 
the inftant of time when the valuation came to be flruck; yet as a 
juft and fair valuation was the obje<5l of enquiry, the ufual courfe fol- 
lowed, where the rents have beeu fluduating, was to take them at an 
average for the laft feven years ; though "this, even in particular cr.fes, 
might be hurtful to the heritors. Where, again, it happened, as in 
the prefent cafe, that the lands had been poflelTed for a number of 
years at a lower rent than what they were now worth, and adually 
let for to a good tenant upon a long leafe, it would be unjuft to the 
titular, if^ by bringing his valuation only immediately before the new 
rent was exigible, the heritors fliould be enabled to get them valued 
lo much below their true avail. The true, conftant, and juft rent, 
was the rule to be adopted, was fandioned by the ftatute j and no 
better evidence of thefe qualifications could be produced, than a leafe 
^hich had been immediately executed for a confiderable length of 
time, depending upon no contingency whatever. 

The propofition maintained, That the precife rent paid at the date 
of citation, or the fummons of valuation, muft be held as the efta- 
bliflied rule for fixing the value of the teind, did not appear to be 
authorifed by the intendment of the legiflature. It would be pro- 
dudive of much injuftice ; as devices might be fallen upon by the 
heritor to have his land let, when he brought his valuation (which 
be could when he pleafed) at a rent infinitely below the real value. 

The cafes referred to were neither proper authorities, nor were the 
terms of them, as ftated, applicable to the prefent queftion. The 
only authenticated cale was that of ift Feb. 1738, Duke of Douglas 
^:^»/r^ Elliot, which fupported the argument maintained : and hence, 
either upon that cafe, as the precedent, or upon general principles, a 
medium (hould, at all events, be taken between the old rent of the 
parks of Craig, and that for which they were now let on a nineteen 
years leafe. 

The Lords pronounced an interlocutor, *' Finding, That, in this Julys- 
*' cafe, the parks of Craig muft be -ftated at L. 100 Sterling yearly *77»- 
*' of rent." 

For Dairy mplc, 2). Dairymple, 

For the Earl of Eglinton, IV. Mactenzk. 
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No. XCV. ^ Jufyie.ijTH. 

THOMAS MANSON Writer in Edinburgh, purfuer ; 

CONTRA 

I 

JOHN ANGUS Merchant in Edinburgh, Defender. 

I 

Bankrupt. — ReduBion upon the ad 1696, c. 5. — Depajitation of a bill of 
exchange^ infecurity of a former debt^ falls under thejiatute. 


A 


NGUS had for feveral years been engaged in different tranfac* 
tions with Andrew Farquhar, in furnifliing him with goods from 
his (hop, and in*difcounting and giving him cafli, on his own accep- 
tances, for his bills. In the courfe of thefe, Farquhar had indorfed to 
Angus two bills, one for L. 1 10, accepted by Neil Campbell, and 
another for L. 50, accepted by John Aiiftin. Payment of thefe having 
been demanded from the accepters without effed^, Angus, upon the 
5th January 1 767, applied to Farquhar ; who offered to indorfe him a 
bill for L. 255, drawn by Thomas Johnfton of Glafgow upon John- 
fton and Smith in Edinburgh. Farquhar and Angus went imme- 
diately to the houfe of Johnfton and. Smithy who demurred as to ac- 
cepting or making payment of the bill unlefs they were allowed to 
retain a part of the contents on account of a debt due by Farquhar. 
This matter was not then fettled ; but the bill was put into the hands 
of Angus ; who accordingly granted to Farquhar the following obli- 
gation and receipt : 

" Edinburgh y January ^. lySy. 

^* Received from Mr Andrew Farquhar a draught upon MefTrs 
^* Johnfton and Smith, payable one day after date, drawn by Thomas 
** Johnfton in Glafgow, value 1-1255 Sterling; as alfo another bill 
^ accepted by the faid Thomas Johnfton for L, 180, i-Ss. Sferling, 
" five months, after date j which I oblige myfelf to deliver up to Mr 
" Farquhar upon hi^ paying L. 160 Sterling of bills accepted by 
** Melfrs Farquhar and Campbell; and the above bills I promife to 
^^ deliver up to the faid Mr F,arquhar upon his paying me the above 
" fum." . . 

Three days thereafter, the bill for L. 255 was prefented by Angus, 
was accepted by Johnfton and Smith, and the negociation clofed by 
Johnfton and Smith placing L. 160 to the credit of Angus's account 
with them, and L* 95 to that of Farquhar's. Farquhar's name was 
on the bill as indorfee; but, in point of fad, it was not pofitively af- 
certained whether that had been done upon the 5th, when the bill was 
delivered over to Angus, or on the 8th, when the tranfadion was fet- 
tled with Johnfton and Smith. 

Farquhar became notoyrly bankrupt upon the 15th February 17671 

being within lefs than 60 days of the above tranfadion. 

Previous 
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Previous thereto, Manfon had granted a bill to Farquhar, dated 
-29th November 1766, for L, &5. This bill was indorfed to Angus; 
who having charged Manfon for payment, he obtained a fufpenfion, 
and at the fame time brought a proccfs of redudion, founding upon 
the above tranfadion; and conoluding, that as Farquhar, upon the 
eve, and within 60 days of notour bankruptcy, had made a convey* 
ance to Angus, in fecurity of former contradlions^ fuch conveyance 
fell to be reduced upon the adl 1696, c« 5^ 

Jn fupport of his adion, the purfuer pleaded : 

'\mOy If the bill was indorfed, there could be no doubt of the refulc : 
-it fell diredly under the terms of the ftatute; and that fuch was the 
fad was clearly (hewn from a variety of circumftances. The bill 
had Farquhar's name on the^back of it ; and it was in proof, that the 
words, ** received the c6ntents," had only been written by Johnfton 
and Smith's clerk very lately, when the draught was recovered out of 
their h^nds ;'fo that it muft-be preAimed to have b^en indorfed when 
firft delivered to Angus. 

This prefumption was confirmed by a number of circumftances. 
It w^s acknowledged by Angus^ that Farquhar had offered to iodorie 
the bill to him; and in every other tranfadlion in which they had 
been engaged,'Farquhar's bills had uniformly been conveyed to Angus 
by/indor(ation. Johnftoo and Smith's hefitating about accepting the 
draught rendered it the more neceflary that tfaejpe ftioqld be an indor- 
fation ; for as their fcruples might not have been got over, fo that 
they, might neither have accepted nbr paid the draught at all, Angus's 
fecurity would have depended upon his rccourfe aga'inft the drawer ; 
which, without an indorfation from Farquhar, he could not have ob- 
tained. The mode in which the tranfadion was fettled proved the 
fame thing; as, unlefs Angus had been an onerous indorfee, he had 
no right to make a demand for any part of the bill ; nor would John- 
fton and Smith have put any part of it to his credit upon other terms. 
Angus himfelf had acknowledged tliat Farquhar's name had been ad- 
hibited ** either in the ihop of Johnfton and Smith, or immediately 
" before going into the (hop, in order to get payment;'' which, qua- 
lified as it was» amounted to a fufficient admiflion that there was an 
indorfation previous to the payment, and that Angus of courfe had 
prefented it indorfed. 

From this fa^fl. If fufliciently eftablifhed, the conclufion was ob- 
vious. The ftatute exprefsly annulled all aflignations " or other 
** deeds" in favour of a creditor, eicher *' for his fatisfadion or far- 
*' ther fecurity." The indorfation of a bill to a creditor was a deed 
done for his fatisfa^tion or farther fecurity : it was a conveyance of 
a nomen debitoris as much as any common aftignation 9 and as fuch re* 
ducible according to the exprefs terms of the ftatute. Fount. 2d 
Feb. 1700, Durward contra Wilfon. Dalrymple, 16th Jan. 17 13, 
Campbell contra Grahame. 

2do^ Although there had been no adual indorfation, there was in 
the prefent queflion fecurity granted tantamount thereto ; which equal- 
ly fell under the defcription of an unfair and partial preference, and 
was diredly ftruck at by the ftatute. An aftignation to a bond was 
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a written conveyance to the debt, and an order to pay it to the af- 
iignee: an indorfation to a bill was of the fame naiture. But if the 
fame thing was done rebus ipjis €t foBis, where lay the difference, 
whether a formal written conveyance was executed or not ? Though 
the defender had truly declined to take a written indorfation^ he 
took what was equivalent : He received the bill from his debtor, and 
gave his receipt, fpecifying the purpofe for which it was given : he 
carried the bill to the perfon on whom it was drawn ; and left any 
fcruple (hould be made for want of an indorfation, the creditor went 
along with him, viva voce confirmed his ftatement, and not only ver- 
bally ordered Johnfton and Smith to pay it in the manner agreed on, 
but blank indorfed his name in token of his aflent* 

If the defender therefore had not a real indorfation from the be* 
ginning, he at any rate recovered payment of his debt, with all the 
advantages that feCurity could have bcftowed. To fay that this 
was no conveyance in bis favour, \^^!^ fraudem facere legu It would 
have been putting it in his power to* hold the bill as indorfed or not 
indorfed as beft fuited his purpose : fbr as the draught was produced 
with his name upon it, and as he had the fame benefit which wonld 
iiave refalted from the mofl formal conveyance, the necelfary confe- 
<]uence of his doctrine was, that he might either call it an indorfed 
bill or not as he fhovrld find it convenient. 

The fcheme pra£bifed^ in the prefent inflance, was a complete de* 
vice ; and if efied: was given to it, as^ it wonld be opening a door 
to elude the affc 1696, would be produ^^ive of the m<^ dangerous 
•confequences* Laws againft fraiid ought to have theif full efied. 
The bankrupt ftatates iKid never received a narrow conftrn^km, nor 
had protedlion been given to any fpecies of device which fell within 
their intendment. M*Kenaie's Obferv. ft. 1621. In the prefent cafe, 
indeed, no extenfion was^ neccflary ; the voucher of debt was given 
to the creditor for the exprefs purpofe of enabling him to recover 
his payment : that purpofe was accomplifhed ; fo that the whole trani- 
adlion fell diredtly u^der the exprefs terms and fpirit of the enad- 
ment. 

The defence iJated, that the tranfadion called in queflion was a 
bona fide payment, and not ftruck at by the flatute, wa^ totally on- 
founded, both as to the fa(Sl and conclufion . It was a queflion in- 
deed of forae difficulty, how far adual payment in cafh to one cre- 
ditor in preference to the refl, ought not to be confidered as within 
the intendment of the ftatute : and accordingly^ whenever ready 
money payments on the eve of bankruptcy had been fuflatned, the 
rule of law was, that they ought at leafl to be narrowly watched 
^nd flriftly interpreted, Dalrymple, 27 Jan. 1715, Forbes. Difl. 
v. I, p. 83. 4th Feb. 1729, Eccles contra Creditors of Merchifton. 
But whatever might be admitted in cafes diredly of that nature, ic 
was unqueflionable, that the transferring of fecurities, or delivering 
of effedts:, for the purpofe of operating payment, flood upon a very 
different footing. A perfon on the eve of bankruptcy was not al- 
lo\ved to put a hand to his effeds, far lefs to his bonds dfid bills, fo 
as to give a preference to one creditor over another. If fiich mea- 
fures were permitted, another palpable device would be fandioned to 
elude the ftatute: and, in the prefent inflance, no ready money pay- 
ment 
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xnent'had beco made, but a fccuTity merely granted to a much larger 
amount than the debt, from ^hich indeed it wns expeded that pay- 
"ment would be obtained < 

The defender's argument, with regard to the impignoration of no- 
mina dtbitorutRy when applied to the prefent cafe, refolved into a mere 
Tcrbal diipute, and was in other refpeds inconcluiive. Nomina debito-- 
mm^ under which were included bonds and bills, might be given in 
fccurity, or, according to the dodrine of the civil law, might be im- 
pignorated without an abfolute transference of the right. Title deeds 
of edates had fometimes been impignorated, and effcd given to the 
tranfadion. Durie, 21ft Dec. 1626, Dundas£:^;«rr^ Strang. i6th July 
1629, Higgin ro«/r/i Plummer ; and tlie decifion, in the cafe of Milli- 
gan contra^WWg^Tt^ in 1760, eftablifti^d, that the impignoration of a 
bond would have been effedual^ provided there had been fufEcient 
evidence of the fad. The purfuer could not agree to the defender's 
dodrine, that, notwithftanding the impignoration of ^ nomen debit oris ^ 
the full right might be conveyed by voluntary aflignation, or carried 
off by the legal diligence of creditors : fo that, in the prefent cafe, the 
bill being dill attachable by the diligence of Farquhar's creditors, 
no certain preference or fecurity was created. For though a right 
no doubt ilill remained in the perfon of Farquhar, it was a right fub- 
jed to the fecurity which had been conftituted in favour of Angus ; 
and it wa$ impoffible that either voluntary conveyance or legal dili- 
gence could carry out of the perfon of Farquhar a better or more 
ample right than he himfelf had at the time. Stair, b» i. 1. 13. ^ 1 1. 

But it was perfectly immaterial, whether the prefent tranfadion 
was termed a pledge or deportation, or received fome other appella- 
tion* From tne res gefta^ it was unqueflionable that a fecurity was 
intended ; that a fecurity was accordingly granted^ in confequence 
of which the creditor dt foBo operate bis payment : and as the aft 
1696 admitted of no diilindtion with regard to the precife denomi- 
nation of the fecurity challenged, the partial preference created, fell 
equally under the words ^s under the Q^irit and intendment of the 
enadment. 

I'be defender pleaded : 

imo, As th« purfuer was infilling for redudion of a particular tranf- 
adion, as falling under the retrofped of the ad 1696, it was incum- 
bent upon him, in a complete manner, to prove the fads and circrnn- 
fiances on which his adion was founded. In this, however, he had 
TOtaHy failed : for, fo far from having proved that the bill had been 
indorfed by Farquhar to the defender, there was, fo far as a negative 
was capable of proof, fufEcient circumftantial evidence that no in- 
dorfation had been granted. 

From the flyle of the receipt, it was evident that the bills were 
only put into the defender's hands to lie as a depofi't^ as, inflead of 
being obliged to account to Parquhar for the furplus after his own 
payment, he was exprefsly taken bound to re-deliver the bills them- 
felves ; which was inconfiftcnt with the idea of there having been 
an indorfation, and the defender thereby vefled in the full right to 
receive payment. The name of Farquhar only was found upon 
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the bill J but rf the defender had been, trtily the holder or indorfee, 
hh name alfo inuft neeeflarily have been indorfed on it when the 
contents were paid. If the bill had been veiled in the defender by 
indorfation, he would naturally have gone with 4t diredly to John- 
don and Smith, either to get it accepted, or to proteft it, which 
would have intitled him to recourfe againft the drawer; but when, 
inftead of doing fo, Farquhar alw^rys went alongft with him when 
payment of the bill was demanded, it could be owing to no other 
. ueafon, than that he was all along oonfidered as the holder, and as 
the only f^erfon intitled to uplift and difcharge the contents* 

2dot In order to bring agrafe w4thin the enactment of the ftatute, 
it was incumbent upon the purfuer of the redudlion to ftiew that 
there had been a deed granted by the bankrupt, in favour K>f one of 
his creditors, either for his fatisfadion or farther fecurity^ in pre- 
ference to the reft. It was alfo obvious, that a deed for fatisfadlioOi 
or farther fecurity, muft mean fuch a right as in a competition would 
entitle the receiver to be preferred to other creditors. According 
to the circumftances of the 4)refent queftion, no fecurity of that na- 
ture had been granted. The nature of the fubjedt did not admit of 
, it vBor could it be by delivery >or xlcipdiitation alone that a preference 
could bexreated. 

A bill, which was a nomm debitoris^ was, in its own nature, an in- 
corporeal right, incapable of being transferred by adlual delivery. 
In order therefore to transfer a nomen debitoris either abfolutely or in 
fecurity, the law required that tdiere ihould be a written conveyance 
executed by the creditor, either a-difpofition, aifignation, or indorfa- 
tion, according to the nature of the debt. Till this was done, the 
right inbaret offibus creditoris^ and the delivery of the in/lrumcntum 
without the conveyance, was of no confequence. This being the rule 
of law, the nature and tendency -of the tranfa^ion challenged was 
eafily explained. It amounted to nothing more than a <lepoiitation 
of the bill in the defender's hands, where the contents were as much 
affedable by the4iligence of creditors as if it had all along remain* 
ed in Farquhar's pofleffion. No real lien therefore was created in 
the defender's favour, either on the bill itfelf or the contents, which 
could have been available in a competition with other creditors ; any 
one of whom, upon getting right to the contents by arreftment and 
furthcoming, would have been intitled to force it out of his iiands by 
legal procefs. 

Written title-deeds, ov ifi/irumenta of every defcription, weretnerely 
an acceflbry to the right which they ferved to vouch, and incapable 
of being tranfmitted as a diftindl fubjedl of property, either abfolutely 
or in fecurity of debt. In a queftion which occurred upon the bank- 
ruptcy of Thomfon and Tabor, the opinion of the Court was, that the 
ipfa corpora of bills, nothing having been done to aifed the contents, 
were not capable of being attached by arreftment ; and if they were 
not attachable as a feparate fubjedl by legal diligence, it was equally 
clear that they could 4iet be transferred, or a fecurity created on 
them by a voluntary deed of the party. 

Such being the nature ^f nomina jdebitorum by the law of Scotland^ 
the purfuer^s argument, upon the impignoration of fuch fubjedls, was 
entirely nufconceived. The doiSrine referred to was that of the 
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Roman law, and was only applicable to what were properly move- 
able fubjeds, where the jus in rt was truly transferred \ but not to 
• cafes where, it being impoillble that any real lien could be created, 
the tranfadion might be a depofitadon or fome fuch contrad^^ but 
could never amount to a pledge or right in (ecurity. 

The enadment of the ftatute therefore could have no efleft upon 
th^fpecies fadii now Hated : no fecurity was granted which could be 
reduced; no preference was created which it was the objed and in- 
tendment of the law to fet afide ; and thougli the defender had there- 
after received payment of his debt, his doing fo, provided it was ac- 
companied with bona fides upon his part, was what the law did not 
prohibit. 

3?w, The ftatute, with regard to adual payments made by the debtor 
to the creditor upon the very eve of bankruptcy, was perfeftly filent. 
Thefe, for obvious reafons, were not intended to fall within the re- 
trofpedlive operations of the enadlment ; and it had accordingly been 
frequently decided, that luch tranfadions were as much excepted as 
if there had been a claufe cxprefsly faving them. The queftion 
therefore came to be, Whether the tranfadion, in the prelent in- 
ftance, was not fubftantially a payment ? 

In point of fad, it was undeniable, that, at the time of the.tranf- 
adion challenged, Farquhar was publicly carrying on trade in his 
ufual way, and was not rendered bankrupt till more than forty days 
thereafter. It was further certain^ that, under thefe circumftances, 
the defender had received real and adual payment of a debt juftly 
due ; and there was no evidence whatever that he was then privy to 
or in the knowledge of his debtor's approaching bankruptcy. Every 
reafon which could be afligned for fuftaining payments in general, 
though within lixty days of the debtor's bankruptcy, applied with 
equal force to the prefent cafe. If the payment the defender had 
received was voided, and the money once fairly vefted in him drawn 
back, upon account of a future contingency which he could not fore- 
fee, the hardihip and inconvenience to trade and commerce occurred 
in as ftrong a degree as could be figured. When the fum in queftion 
was paid, the bills, the vouchers of the claim, were immediately de- 
livered up, and the debt extinguiftied. By this payment, therefore, 
which by law the defender was bound to accept of when offered, he 
was difabled from doing diligence, upon the footing of his former 
debt, alongft with the other creditors, as effedually as in any other 
cafe of adual payment, and without the correfporiding advantage. 

The ftatute was a corredory law, and was therefore to receive the 
moft ftrid and limited interpretation. .M*Kenzie, b. 1. t. 4. § 14. 
Bankton, b. i. t. 1. §67. Efikine, p. 10. Did. T;c?r^ Bankrupt, Feb. 
1728, Creditors of Gratny. 25th Jan, 1733, Buchanan r^/r/r^jArbuth- 
not- Jan. 1734, Creditors of *Blair contra Ch^rtQxh. Falcon. 13th 
Nov. 1744, Snodgrafs contra litViX.s\ Creditors. Fac. Col. i8th FeU 
1755, Creditors of Woodfton contra Scott, Fac. Col. 15th Feb. 1771^ 
Mansfield and Co, contra C?i\xxi%. 

Several of the Judges thought there was fufEcient evidence of there 
having been an indorfation. They did not, however, reft their judge- 
ment upon that point y but were of opinion, ifi. That there was no 
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ready money payment ; ^d. That by the tranfai^ion and depofitation 
of the bill, a tecurity had been intended^ contrived alfo in fuch a way 
as rf poIEble to elude the ftatute ; and as this was a device entered 
into fraudem facere Ugi^ no doubt was entertained that it fhould be 
fet afide. 

•July 17. The judgment of the Court was, " Suftain the reafons of reduc- 
^77"' <« tJon founded on the aft 1696, and reduce, decern, and alfo fufpend 
** the letters at the inftance of John Angus, &c.*' To which, upon 
advifing a reclaiming petition and anfwers, the Court adhered. 

Lord Ordinary, Effwek^ For Manfon, j1, Loethart, Hay Campbell ^ Maclamrin. 
XHcrkf. KiripatricL For Angus, Maequeeu^ Blair, 

Affirmed upon appeal 


1^0. XCVI. July 18. 1773^. 

WILLIAM TOSH ACK, Purfuer.; 

CONTRA 

ALEXANDER SMART, Defender. 

TuBLic Officer.^-!?/^. 1696, c. 26, — In the tleBion of a parochial 

fcboolmajlery heritors ^ who by their title-deeds are liable in payment of 

cefs and parifb burdens^ have a title to vote, whether their lands Jidnd 

feparately valued on the cefs-roll or not. — The lifer enter ^ in the right of 

voting^ preferred to the fiar. 


I 


N the eledion of an aiUftant fchoolmaftcr for the pariQi of St Cuth- 
berts, two queftions occurred as to the right of voting. The pur- 
fuer maintained^ that all the heritors whatfoever, who were liable in 
.payment of cefs and parifh burdens^ had a right. The defender, on 
the other hand, maintained, that the right was competent only to 
fuch heritors as were feparately valued on the cefs-roll. The purfoer 
alfo maintained that the liferenter, whilft the defender affirmed that 
the fiar, had the preferable right of noting. 
The Lord Ordinary .pronounced an interlocutor, finding, ** That 
every heritor or pro^-ictor of lands or houfes in the parifh of Weft 
Kirk, who, by his title-deeds) is liable in payment of cefs andpa- 
** rifti burdens, has a title to vote in the eledion of a fchoolmafter 
** of faid parifh, whether fuch heritor's lands fland feparately valued 
*' in the cefs-roU or not : alfo finds, that in the cafe of liferenter and 
^' fiar, the liferenter has a right to vote, and not the fiar.*' 

In 
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•In a reclaiiiring petition, Smarts the defender j pleaded : 

The prefent queftion fell to be decided by the terms ind meaning 
of the adl 1696, c, 26. for fettling of fchools. By the firft claufe of 
that ftatute, it was enadled, that a fchoolmafter fhall be appointed by 
the adviee of the heritors av^ minifter of the parifh j thereafter it was 
declared, that the heritors (hould meet and modify a falary, and that 
they fliall ftent and lay on the fame conform to every heritor^ s valued ^ 
rent. . By confidering the context, tht heritors ^ mentioned in the firft 
and laft claufes. of the ftatute, muft be individually the fame j and as 
the ad exprefsly provided that the falary was to be proportioned con- 
form to the valued rent, which could not be known or afcertained but 
from being rated in the eefs-books, it was obvious, that by the term 
heritors^ throughout the whole of the ftatute, was meant thofe only 
Avho were fo rated. 

This conftruftion was fandioned, by confidering that, according 
to^the ftatute, the heritor, ft*anding valued in the cefs-books, was the 
only perfon who could be affeflcd, or from whom the fchoolmafter 
could demand payment of his falary. If alienations had been made, 
ory^^ injeudations granted, an application might be made to have the 
xumulo valuation divided by the Commifiloners of Supply ; but till 
this was done, the fchoolmafter looked only to the cefs-roll. It was 
in ftri€l conformity alfo to juft principles, that thofe who bore the 
burden ftiould enjoy , the privilege of elcdion ; nor could the purchafer 
(Complain of being refufcd a vote, as he had it in his power to apply 
for a divifion whenever he thought proper. 

By feveral other ftatutes, independent of the ad 1696, a valued 
rent was fuppofed and required as a neceflary qualification in heri- 
tors to enable them to vote in parochial queftions. Such was the 
enadment of the ftatute 1707, c. 9. by which it was declared, that 
the disjoining of pariflies, and ereding of new kirks, fliould always 
be with the confent of the heritors, of three parts of four at leaft of 
the valuation of the parifh. 

The purfuer anfwered : • 

In the ordinary acceptation and language of the law, an heritor 
was defined to be one who had heritage in the parifti : it did not fig- 
nify whether this heritage was great or fmall.; he was ilill an heritor 
in the terms and fenfe of the ftatute, and intitled to vote according- 
ly. This right was indeed founded on the obvious principle, that 
whoever had an intereft in a parifti had a right to vote in all matters 
relative thereto ; and as this was an rriherent right in every heritor 
previous to pafling the ftatute founded on, he was not to be de- 
prived of it by words of doubtful meaning, nor were ambiguous ex- 
prefiions to be conftrued to his prejudice. 

Previous to the ftatute 1696, feveral enadments had been made 
relative to the fettlement of ^hools. By ad of Privy Council, loth 
December 1616, the parochinaris were the perfons mentioned as in- 
terefted. By ftatute r633, ^- 5* ^^^ confent of the heritors, and moft 
part of the parijhioners, was mentioned as requifite : by the ftatute 
1646, c. 17. heritors were fpecified, and the fame term was repeated in 

the 
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the adl 1696. None of thefe ftatutes could be conflrued as depriving 
the heritor of his natural inherent right ; nor was it any more qua- 
lified by or made to depend upon the circumftance of valued rent iu 
the laft enadment than in any of the former, when no fuch thing as 
valued rent exifted. 

The word heritors ^ in the ad 1696, was ufed in the fame (enfe in 
the ftat. 1690, c. 23. for removing the grievance of patronage. The 
term valued rent there alfo occurred, as afcertaining the proportion 
^ach heritor fhould pay for the right of patronage. Under this ad, 
accordingly, feuars and other heritors had at all times been admitted 
to vote in the calling and choofing of their minifters, whether they 
had feparace valuations or not ; and though the objedion of not being 
valued in the cefs-books had been frequently dated, it never had been 
-allowed by the ecclefiaftical courts. 

The propofition, that thofe only who paid the falary (hould have 
a vote in the eledion, was not authorifed by the ftatute, which gave 
the right generally to the heritors without diftindion. Still lefs was 
there any ground te maintain, that being entered in the cefs-rolls 
was a neceilary qualification. All that was provided was, that an 
heritor, before he could be'fubjedcd to payment of (choolmafier^s 
ialary, fhould have a valued rent; but if this valued rent appeared 
from his title-deeds or otfaerwife, and if the ftatute did not exprefsly 
enadl that it ihould appear from the cefs-rolls only, declaring 2tl(b the 
right of voting to depend on that alone, no reafon could be afligned 
why the heritor ihould be deprived of a natural and acknowledged 
privilege. 

Upon the fecond qutfftion^ as to the /^ir and Itferenter^ Smarts the de- 
fender, pleaded : 

The fiar was truly the heritable proprietor or heritor^ and was ac- 
knowledged as fuch by the ftatute. Had the ftatute meant that life- 
reqters flbould have the right of voting, it would in explicit terms 
have conferred it, when it impofed upon tliem the burden of the fa- 
lary j but as, inftead of doing fo, it ftyled ihe fiar the heritor ^ in con- 
tradiftindion to the lijerenter ; and as it was the heritor alone who was 
authorifed to eled, it of courfe followed that the liferent er could have 
no vote. 

The purjaer an/wered: 

As the liferenter was burdened with payment of the falary, it was 
mod reafonable that he ihould enjoy the privilege of voting in the 
eledion. This was confirmed by univerfal pradice, the liferenter 
being in this, as in every other cafe, to all intents and purpofes the 
heritor while he lived. 

^^^y,/ At giving judgment, feveral of the Judges were of opinion. That 
an heritor, who had a valued rent, was intitled to vote, whether he 
paid cefs or not. The majority, however, thought it was beft to zA- 
here Jimpliciter to the Lord Ordinary's interlcrcutor. 

Lord Ordinary, Monloddo. For Tofhack, jf. Belfckes, 

Clerk, Cihfott* For Smarti MticUmrin* 
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No. XCVII. , June 13, and July 25. 1771. 

JOHN SPOTTISWOOD of Spottifwood, Purfuer ; 

CONTRA 

JOHN FRASER t)f Lagan, Defender. 

« 

KiRK-PATRiMONY.--%ya'^<?ri(?riVj/ ofBi/bops lands. — Prefcription.'-^Heir and 

Jingular fucceJfor.^^Non^entry duties. 

THE purfuer, in the year 1741, obtained a Crown-charter; by 
which he was put in place of the Bifliop of Edinburgh, with re- 
fpedt to certain heritable fubjeds, which had anciently belonged to 
the abbacy of New Abbey. 

The fads Telattvc to Spottifwood, the purfuer^s right and acquifi- 
tion of thefe fubje&s, are ilated in the Fac. Decifions^ 4th Feb. 1758, 
Spottifwood contra the Creditors of Nafmith; where it was decided, 
that a vaflal of that abbacy was intitled to hold of the Crown. Op- 
pofite judgnacnts were afterwards given, jfi>)^. In a procefs of declara- 
tor and non-entry againft ^isrr;?^ of Craigend^ determined in the Houfe 
•of Lords in 1763 ; and, fecondly^ In the cafe in the Fac. CoL 19th 
Dec, 1767, Spottifwood conixz Copland of X^ollteflon ; in both of which 
it was found, that Spottifwood was intitled to the fuperiority of the 
refpedive lands in queflion, which had been held of the New Abbey, 
and that thefe lands were in non-entry. 

In the year 1765, Spottifwood brought a declarator of non-entry 
againil the defender, as heritable proprietor of certain lands whjch 
had formerly held of the abbacy ; when it was ftated in defence, 
\mo. That as the defender and his father had poflefled their lands as 
vaflals of the Crown upon charter and feifin for upwards of forty 
years without challenge^ he had acquired a prefcriptive right to hold 
of the Crown : zdo^ That the defender's public infeftment excluded 
any claim for non-entry during his lifetime; at leaft he could only 
be bound to enter with Spottifwood, not as a fingular fucceflbr^ 
but as heir to his father, who died publicly infeft before Spottifwood 
had got his right from the Grown : jfio^ That, at all events, the lands 
could be found in non-entry only from the decree in the purdier^s 
favour. 

The Lord Ordinary, on the 23d November 1770, found, " That 
** the purfuer, in virtue of the charter and feifin libelled on, has good 
** and undoubted right to the fuperiority of the lands of Nether Yet* 
^^ &c. and to the feu-duties and other cafualties of fuperiority payable 
** forth of the fame ; and is intitled to enter and receive the vaflTals of 
^' thefe lands by charters and precepts o£ clare con/lat ^ in the fame man- 
'^ ner as the ancient abbots and convent ofNew Abbey could have done 
^* before the Reformation : and that the forefaid lands are and have 
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** been in the purfuer^s hands as immediate fuperior of the fame, by 
*• reafon of non-entry, fince the date of the purfuer's charter from 
" the Crown, and infeftment thereon in the year 1742 ; and finds 
that the purfuer has right to the full rents, mails, and duties, pay- 
able for the faid lands fince the 20th May 1765,. the date of the 
*' citation to the defender in this procefs, and in time coming until 
he be lawfully entered^ and to a year's rent of his lands on his 
being entered therein." 


C< 




. In a reclaiming petition, the defender pleaded : 

imo, That his cafe was Tery different from that of Burnet of Craig- 
end and Copland of Colliefton, whofe titles were found not fufBcient 
to maintain the plea of prefcriptipn. In the prefent cafe, the de- 
fender's father had adjudged in implement of a difpofition granted 
by the former proprietor; had, in 1722, obtained a charter from the 
Crown; had paid a compofitton as a fingular fucceilbr ; had then got 
infeft, and on that title had, during his life, voted as a freeholder in 
the county. Upon hi« death, Tiis fon the defender had been re- 
toured his heir, and had been again infeft by the Crown ; and as 
the prefent a<3ion had not been brought till 1765, the prefcriptivc 
period had run, and the defender was of courfe intitled to hold his 
lands of the -Crown. 

2dOf The purfuer bad .no right to infift that the defender fhould 
enter with him m a fingular fucceflbr, or even as an heir ; but as the 
fee was then full, the public infeftment in his peribn fhould (land 
good to him during his life. In 1722, when the defender's father 
entered with the Crown as a fingular fucceflbr, the Crown alone was 
in titula to grant him infeftment, -and had the real right to the fupe- 
riority : and juflice would not permit that double payment fhould be 
exaded of this compofition as a fingular fuccefTor, firfl by the Crown, 
and now by the purfuer* 

When the cafe was attentively confidered, it did not appear that 
the defender was obliged to enter even as an heir. As the faft flood, 
the defender was in optima fide to believe that his lands held of the 
Crown. The brief for fervice had been proclaimed, and the lands re- 
toured as holding of the Crown, without any objedion being flated. 
No challenge was brought for fourteen years thereafter^ whitfl fe- 
veral ftrong ads upon the part of the purfuer, futh as difponing the 
teinds, and accepting feu-duties, had in the mean time intervened* 

pio^ As the cafe was very doubtful, and the defender's bona fides 
apparent and unqueflionable, the non-entry duties ought, at any rate, 
to be found due only a tempore Jententia^ from the date of the inter- 
locutor, as to which the legal authorities were ^sprefs. Bankton, 
V. I. p* 624. 

^he purfuer anfwered : 

imo. The defender's plea of prefcription had no foundation either 

in law or fad. His right, as a vaflal from the Crown, commenced, 

not upon any new grant, or even upon a charter of refignation, but 

upon ^ charter of adjudication^ In granting this charter, the Grown 

was 
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waa only continuing the pof&flion of the Biihop, and aAing vice epif- 
copi. The infcftmem on it, (b fj^r from being derogatory from, was 
in reality an ad of exertion of the Bilhop's right. The King, with 
whom that right for a time was vefted, could exercife it only by 
granting this charter; but being once granted, it could, not prove 
prejudicial to the fame right of the £i(hop, now habily vefled in the 
purfuen 

The prefcriptive period was not riin; for in the year 1746, the • 
purfuer had brought a general a<%ioa of redudion and declaratot 
of his right, againft a number of his vafTals in the lands of New 
Abbey, with regard to the thirlage and teinds, in which the defender 
was called, and compearance made for him nominatim. 

2do^ The other defences refolved not into a bar of the ad ion, but 
-into an exception againil the amount of the claims made by the pur- 
fuer in virtue of his right of fuperiority. The defender fell clearly 
to be confidered as a Angular fucceflbr. His father had indeed ac- 
quired a charter of adjudication from the Crown, which bad been fee 
up as a title of poffeffion againft the purfuer, both in the redudion in 
1746 and in the prefent ailion. That title having been found infuffi- 
cient, was the fame thing as if it had been totally reduced; and 
hence, before he could have any feudal title to the lands, he would 
be obliged to expede a new charter from the purfuer as fuperior. 
That charter muftneceflarily be a ^rant to a lingular fucceflbr j and 
hence the cafualty ufually paid on that event was legally due* 

3^/0/ The defender's allegation of bona /ides^ to excufe himfelf from 
the penal confequences of non-gentry, was without foundation. He 
had ferved himfelf heir in fpecial to his father, and expede an infeft- 
ment on that fervice, after his right had been brought under chal-- 
lenge, in the moft formal manner, by an adion of redudion and de- 
clarator; fo that he could not pretend ignorance of the purfuer's 
right. 

The Judges were clear that the plea of prefer! ptlon was ill founded. 
They alfo thought that the defender's father had been properly en- 
tered in the 1722, as at that time the Crown was truly the fuperior. 
Some were of opinion, that as the cafe was dotjbtful, and as there 
was no contempt, it would be hard to fubjc<5t the vaflal in the full 
mails and duties but from the time that the point in difpute was 
decided. 

The following interlocutor was accordingly pronounced': 

Find that the lands within mentioned have been in the purfuer's June 13. 

hands as lawful fuperior thereof, by reafon of non-entry from and '77i- 
" lince the death of HughTrafer the defender's father; and that the 

defender is intitled to enter as heir therein, and is not obliged to 
^* ent«r as a Angular fucceflbr : but. in refpetft that the original libel 
^ concludes for more than is now found due, and that the procefs 
** was allowed to lie over and fall afleep from the 1765 to the 1770, 
*' find that the purfuer haS right only to the retoured duties from 
** the fathef^s death till the 23d November laft, the date of the Or- 
<' dinary's interlocutor reclaimed againft, and to the full mails and 
" duties 'fince that time during the non-entry ; and with thefe varia- 
" tions they adhere to the Lord Ordinary's interlocutor.'* 

The 
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The purfuer reclaimed againfl this interlocutor, fo far as it found 
that he had right to the full mails and duties only fince the date of 
the Lord Ordinary's interlocutor; maintained he was intitled to them 
from citauon in the adioa ; and in «fupport of his argument, referred 
to the following authorities : Stair, 25th July r666^ Harper. Did. 
moce Non-Entry, lath June 1673, Laird of Purie. ifith July 1678, 
Fullerton contra Denholms. 

The defender, in an anfwer^ ftiU contended he was liabieonly from 
the date of the interlocutor, .and referred to the following authorities 
and decifions : Lor^d Stair, b. 2. t. 4. § 24. Bankton, v. 1. p. 624. 
§ 1^9. Forbes, 22d Jan. 1706, Maitland r^/i/r/i Brand. Bruce, a4th 
June 1 7 15, Heriot^s Hofpital ^(7xr/r^ Hepburn. 

:jaly 25. The Lords found, " That the purfuer had only right to the retour- 
^7«' ** duties from the defender's father's, death till the loth May 1770, 
^' the date of the citation in the fummons of wakening; and to the 
^' full mails and dnties fince that time during the non-entry/' 

Lord Ordinary, EWtock. For Spottifwood, Cr^flk, 

Clerk, Rofi. For Frafcr, Maclaur'm, 


No. XCVni. July a6. 1771, 

ELISABETH AND MARGARET.MARY NIMMO, Purfucrs ; 

CONTRA 

i 

ANDREW SINCLAIR, Defender, 
Tenor, — Trovingof the tenor.-^Wbat isfuj^itnt evidence for that purpofel 

JAMES NIMMO, tlie purfuers father, in the year 174.3, entered into 
a fecond marriage with Lady Jane Hume, daughter of the Earl of 
Marchraont : her .portion -was L. 1000, fccured tjo her by a bond of 
:provifion from her father, corroborated by her brother. 

About the year 1749, there being then no profped of children, 
Lady Jane had agreed to fettle the greateft part of her portion upon 
the purfuers, James Nimmo's children by his firft marriage; and ftc 
accordingly executed an aflignation in their favour, which was im- 
mediately delivered to her hufband« She afterwards changed her 
mind, and having got pofleflion of the deed, deflroyed it. 

MrNimmo died in the 1758 in bankrupt circumilances ; fo that 
none of the provifions in Lady Jane's favour, made at entering i'lto 
the marriage, were fulfilled. The contents of her bond of provifion 
were uplifted from Lord Marchmont^ to which the purfuers confeot- 

ed; 
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ed; but as they had always maintained their right to this fumy in 
virtue of the aflignation in their favour in the year 1749, that con- 
fent was qualified with a refervation of all adion agaittft Lady Jane, 
her heirs, &c. upon the faid ailignation. The money was uplifted 
and funk. In 1761 Lady Jane drew L. 1800 from the executry of her 
brother the Lord Rcgifter; and in 1770 fhe ^ied, having, by a will, 
bequeathed all fhe had to the defender her relation. 

The purfuers brought an adtion for proving the tenor of the aflig* 
nation mentioned ; and in tf^eir fummons fet forth, what they con«* 
ceived to have been the terms of it, viz. that it had been an ab- 
folute aflignation to Lady Jane and her hufband in liferent, and to 
the purfuers in fee : that it contained no referved power to alter ; and 
bore, as was the fad, to have been inftantly delivered to James Nim- 
mo, to be kept for the benefit of all concerned. 

There was no collateral writing of any kind exhibited or referred 
to, as affording a talis qualis proof of the precife terms of the deed j 
but in fupport of the adlion, the purfuers founded on the following 
fadts, circuroftances, and prefumptions, as fufficient evidence. 

I wo. There was recovered from Lady Jane's repofitories a memo- 
rial in her name, for the opinion of council as to the ftate of her af- 
fairs upon her hulband's death ; in which fhe Hated, that upon the 
occafion of the purfuer Elifabeth's marriage to Mr Pringle, fhe had 
figned a paper, which fhe underflood was a conveyance of her money 
to Mr Nimmo's daughter in the ufual form, but did not remember 
whether it contained a power of revocation or not ; and that it was 
taken by MrNimmo into^is owncuflody : that fome time thereafter 
ihe acquainted her hufband ihe meant to deflroy this deed j and ac- 
cordingly, in his prefence, put it into the fire,- and acquainted two of 
his daughters of what fhe had done. 

adoj Upon the occafion of the purfuer Elifabeth's marriage, there 
was a deed of tranflation granted by her to her hufband; in which 
{he made over a third part of the fum of 17000 merks contained la 
Lady Jane's bond of provifion, " and in an aflignation of the pre- 

mifes, granted by the faid Lady Jane Nimmo to my faid fiflers and 

me, equally amongfl us, of this date.'' From this it was inferred, 
that the affignation by Lady Jane had been irrevocable, a^ the above 
conveyance would not otherwife have been accepted of by Mr Pringle 
in part of his wife's portion. 

pio^ The manner in which Lady Jane admitted fhe had defiroyed 
this deed indicated a confcioufnefs of her having done fomething 
wrong. From her deflroying it altogether, it was to be inferred that 
it had been truly out of her power either to alter or revoke it ; as 
that, had it been otherwife, might have been accomplifhed in the 
eafiefl and fimpleft manner. 

4^0, There was produced a letter from Mr Nimmo to Mr Pringle, 
dated 4th December 1753, in which he acknowleged that Lady Jane 
had, with his confent, granted an irrevocable aflignation of the fum 
contained in her bond of provifion in favour of his daughters, dated 
15th December 1749, executed in prefence of the Earl of March- 
mont, and iitflantly delivered up to him, Mr Nimmo, to be kept for 
the benefit of all concerned. 

' ^tOf The fads and circumflances flated were confirmed by the de- 

4 E pofition 
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pofition df the Earl of M archmont ; who, in fubftance, ftated^ 
That upon the occafioa of the purfuer's marriage, Lady Jane had 
ihown him an afllgnation of her money to Mr Nimmo's daughters; 
That he obferved it was revocable, and luggeftedtoher the propriety 
f>f making it without that referved power : Lady Jane immediately 
confented; and an irrevocable deed was made out and (igned by her 
in his prefence, to which he alfo fubfcribed as a witnefs, and which 
was inftantly delivered over to Mr Nimmo. And the deed, fet forth 
in the fummons, having been read over to him, appeared to be an 
exacft copy of the deed executed upon the above occaiion. His Lord- 
(hip further deponed. That about three years after this, Mr Nimmo, 
with much concern, had informed him, that Lady Jane having on 
ibme pretence got his keys from him, had taken out the above affig- 
nation, and had deftroyed it; and in confequence of this converfa- 
tion, he believed Mr Nimmo had written a letter to Mr Pringle upon 
the iubjcd. 

The defender pleaded : 

Though it was admitted that a deed had once exifted and had been 
deftroyed, yet there was no legal evidence as to the import and tenor 
of that deed. In a proving of the tenor, it was neceflary that fome 
written adminicle, fliewing the nature of the deed; and reciting, or at 
lead in fubftance expreiffiug, the claufes fought to be reflored, (hould 
be produced. Though this rule might admit of fome relaxation in 
cafes where the deed was of a iimple nature, fuch as a bill or ordinary 
bond, which might perhaps be fufficiently inftruded by witnefles, 
the cafe was very different as to deeds of conveyance, which might 
be of a complex nature, and where the variation of a few words 
might entirely alter the fenfe. The rule was more particularly ap- 
plicable to cafes fuch as the prefent, where the deed was admitted and 
prefumed to have been of an utiufual conception, eontaining extraor- 
<iinary claufes, and, according to the circumftance^s of the parties, ir- 
rational in the extreme. Erfkine, b. 4. t. i. § 28. t. 29. \ 6. Stair, 
b. 4. t. 32. § 5. Did* of DeciC v. 2. 445. 

The writings founded on, in the prefent inftance, did not anttbunt 
to evidence. The deed of tranflation by the purfuer Elifabeth, upon 
the occafion of her marriage, could be no evidence againfl Lady Jane 
or thofe in her right, as (he was no party to that agreement, had no 
concern with the tranfadion, which appeared to have been the refult 
merely of a private communing betwixt Mr Pringle and Mr Nimmo 
himfelf. Mr Nimmo's letter to Mr Pringle was ftiU more deficient. 
The deed, according to his account, was fubflantially in his own 
favour : it not only gave him the liferent, but in effed the fee, as it 
enabled him in part to fulfil the obligation he was under to provide 
his daughter \ fo that it really amounted to nothing more than a pri- 
vate ex parte declaration, to ellablifh a fuppofed fad in which he was 
materially interefted. 

From the prefumptions reforted to, nothing could be inferred. 
The conclufion drawn from the fuppofed tortious ad of deftroying 
the deed, proceeded upon a petitio principii that the deed was really 
out of Lady Jane's power; which was the very point in difpute: 

while, 
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^vhile, e contrario^ k "oras roore natural to prefiimey ^at, by her having 
done To, it rfeally was in her power, that being the eafieft and moft 
ufual manner in which deeds of that kind were cancelled. 

The parole tcftimony, as to the tenor or irrevocability of the deed, 
was that merely of a (ingle witnefs, and did not in law amount to 
evidence. That witnefs alfo did not fay that he had read the deed 
himfelf ; and ahhough he had deponed that he conceived it to be 
irrevocable, his teftimony imported only his belief of a fad, not his 
Temembrance )pf a tenor; or, more properly, his opinion in point 
of law, that the deed was conceived in terms to that effed. Upon 
farmer occafions, the Court had been very fcrupulous in rearing up 
the tenor of affignations, particularly in the cafe, Falconer^ 20th June 
1747, Campbell of Ottar contra Macalifler of Loup, though the evi- 
dence was not there fo defedive as in the prefent inftance. 




The following interlocutor was pronounced : " Find the cafus amif- July a6« 
Jionis of the affignation libelled fufficiently proven; and find the /77^- 
tenor of the faid deed fufficiently proven/' To which, upon .ad- 
Arifing a^petition and anfwers, the Court adhered. 

Lord Ordinary, Pitfour. For Nimmos, SoL H. Dundat^ 

Clerk, Gib/on, For Sinclair, Ilaj CamplelL 


'No, XCIX, July 31, 1771. 

EDWARD TYSON Merchant in London, Purfuer; 

CONTRA 

ALEXANDER CUNNINGHAME Clerk to the Signet, defender. 
Adjudication.— -£^5 of objeBions thereto in a ranking. 

TTELEN FLEMING, in the year 1754, with confent of George Dun- 
^^ bar her hufband, difponed the lands of Polealk and Granges to 
John Dunbar her fonj referving her own liferent, and under the 
burden of certain provifions to her three daughters, Alifon, Elifabeth, 
and Helen, Helen Fleming and her huiband died in 1768; John the 
fon had been engaged in trade abroad, and bad contraded a large 
debt to John Watfon of London, to which Edward Tyfon came to 
have right as executor to Watfon's children. John furvived his pa- 
rents but a few months ) the fee of the above lands opened to his two 
fillers Elifabeth and Helen, to whom alfo Alifon's provifion had ac- 
crefced by her predeceafing her mother. 

Thefe two ladies, inftead of entering heirs, brought a fale of the 
lands as apparent heirs to their mother and brother ; and at the fame 

time 
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time dBgned to Alexander Cunninghame^ as tniflee, the Aims to which 
they had been provided by their mother's difpofition, including the 
provifion to their fitter Alifon^ deceafed. 

Upon this trutt-aflignation Cunninghame charged Elifabeth and 
Helen to enter heirs in general to their mother and brother. Upon 
their renouncing, he obtained decree 4:ognitionis caufa^ and thereafter 
decree of adjudication, for the whole principal fums due to them, 
with the annualrentSy and a fifth part more of liquidate penalty. 

Tyfon having appeared in the ranking as a creditor of John Dun- 
bar's, aftate was made out ; in which Janet Fleming, fitter and a prior 
•creditor of Helen's, was preferred primo hco j Cunninghame for the 
accumulate fiim in his zdjxxdic^tion, /ccundo locoj and Tyfon upon his 
debt, for which alfo he had adjudged, tertio et ultimo loco. 

To thisilate Tyfon objeded. That Cunninghame ought to be ranked 
to the extent only of the principal fum and intereft due : while Cun- 
ninghame, on the other hand, maintained. That he was intitled to 
Tank alfo for his penalties and expences. The Lord Ordinary having 
repelled theohjedlionto Cunninghame^s inierefi, 

r 

2j^«, tbf puffuer, in a reclaiming petition, pleaded: 

imoy The adjudication by Cunninghame, the triiftee for the two fif- 
ters, was nimious and unneceffary ; and as their fecurity was otherwffc 
/:omplete and certain, ought net to intitle them to penalties. The 
debt due to the two Otters was preferable to every debt of John 
Dunbar's, who fucceeded in virtue of a di(pofition burdened with 
thefe very detits ; and as there were no bygone interefts retting upon 
thefe provifions, which had only begun to be due at their mother's 
death, it was impoffible they could run the fmalleft ri(k of lofing any 
.thing. The prefent adjudication therefore had been led, not in pay- 
ment of a debt, but to give the adjudger the benefit of a penalty 
over and above receiving his full payment ; and had the effedt of 
cviding fo much of the fund, which would otherwife have gone to 
fatisfy the purfuer's debt. 

The prefent cafe was very different from that of Aucbinbrechy 
where penalties had been futtained ; as the adjudications there were 
proper and necefiary; and upon calculation made, it appeared that 
the adjudger had, upon the whole, been no gainer by having the pe- 
nalties futtained in his favour. The Court had been in ufe to cut 
^own exorbitant penalties, where it appeared from the circumftances 
that advantage was taken. Stair, 30th Nov. 1680, Earl of Panmure 
contra Durham; and in the cafe, 13th Dec. 1753, Lockhart Wifeman 
contra Hugh Hamilton *, it was found, that an adjudication was re- 
deemable upon payment of the principal fiim and annualrents due at 
the date of the decree, with the annualrents of the accumulated fum 
fince that time, and the necefiary expences deburfed in leading the 
adjudication, and making it ettedual. 

ido^ Independent of the objedion to the penalties, Cunning- 
•faame's adjudication laboured under various objedions in point of 
form, which would, at any rate, operate a reftridion of it to the 
•fums truly due. ijl^ The decreet of conttitution, cognitionis caufa^ had 
been taken out before the days of the general charge and inducia of 

• Not CoUeacd. the 
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the fummons of codftitutioo had elapTcd. Though it no doubt was 
the general pradlice to execute the general charge and (ummons of 
conftitution at the fame time, and though this was contrary to the 
Aatute 154O9 it had always been underftood in pradice, that both 
muft be fully elapfed before the adion came into Court; which 
rule had not, in the prefent inftance, been obferved. Erflkine, b. 3. 
t. 5« § 1 12. ii3« 2^, Sufficient time had not been given for the run- 
ning of the i$uiucia upon the fummons atCunninghame's inftance, after 
the expiry of the annus deliberandL 3//, The difpofition by Helen 
Fleming having remained a perfonal deed at her fon John^s deachi 
containing a fubftitution in favour of the lifters, Cunninghame, in or- 
der to pave the way for his adjudication, inftiead of a new general 
•charge, without reference to the difpofition, ought to have given a 
general fpecial charge y calling upon Elifabeth and Helen to enter heirs 
to John in that particular fubjed contained in the difpofiiion or per- 
. fonal right. 

Cunninghame anfwered: 

imo. When a creditor was obliged to adjudge for payment of his 
bond, he was intitled to adjudge for the penalty as well as the prin- 
cipal and intereft, and to accumulate the whole into one fum, it 
-was equally well eftablifhed, that when an adjudication was habily 
deduced againft a fubjed, it could be redeemed from the adjudger, 
only upon payment of the whole fum for which it had been led, 
with the intereft fince the date of the decree. This dodrine was 
authorifed by the principles of the civil law, where parties, in a con- 
trad, were intitled to ex ad penalties, without being obliged to prove 
-the real damage they had fuftained. Inft. L. 7. t. 20. § 19. Penal- 
ttesin bonds and other contrads were, upon the fame principles, al- 
lowed in the law of Scotland ; and in all rankings it had been the 
uniform pradice, where no objedion lay to the adjudication, to rank 
the adjudger for the whole accumulate fum in the diligence. 

The rule was extremely reafonable; for befides the delay of pay- 
ment, an unavoidable expence was always incurred : and hence It 
had been eftabliftied as a general rule, that a creditor, for his indem- 
nification, was intitled to recover that penalty which he had fti- 
pulated, and which the debtor had become bound to pay. So it 
had been decided in the cafe oi Auchenbreck j where the Court proceed- 
ed, not upon any fpecialties, but upon the abftrad point. In the cafe, 
Stair, 30th Nov. 168 1, Earl of Panmure, the penalty was exorbi- 
tant, being much beyond what was ufual at that time ttf be ftipulated 
in bonds. The cafe, Wifeman contra Sir Hugh Hamilton, was attend- 
ed with very fpecial circumftances : the money was well fecured j no 
other creditors were attempting to adjudge; the debtor had been 
I guilty of no delay in payment of the annualrents j fo that the Court 

confidered the adjudication as a nimious and <>ppreilive diligence, and 
accordingly gave relief. • 

The adjudication, in the prefent infiance, could not be confidered 
as of that defcription. A ranking of creditors was forefeen ; and as 
that might depend for a long courfe of time, it became expedient, and 
even neceffary, to lead an adjudication in the ufual mode, which might 

4 F afford 
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afFord them a fecurity and iDdemnification for the expences they 
might incur, and the lofles they might fuftain by the delay of pay- 
ment. 

2do^ The objections ilated to the regularity of the diligence did 
not apply to the circumftaiices of the cafe, i^. By bringing the pro- 
cefs of fale, the heirs had fufficiently declared that they ix^ere not to 
reprefent their predeceflbrs, but would renounce when convened in 
any adtion by the creditors; who had therefore no occafion to wait 
till the expiry of the forty days, and of the inducia of the fummons 
of conftitution. The elapfe of the full inducia was not, in every cafe, 
required to authorife a decree cognitionis caufa j for though the heir 
was not obliged to anfwer till the full inducU were run, yet if, after 
the inducU of the fummons, he appeared in Court, and gave in a re- 
nunciation,. this would fufBciently authorife a decree cognitionis caufa ^ 
as the foundation of an ^d}udicsition«mtrabertditatemjacenUms which 
was all that had been taken in the prefent inftance. Did. v. i. p, 468. 
14th July 1631, Blair contra Brown. 2^, There was no occafion, in 
this cafe, to wait the annus deliberandi ; as the heir, by bringing a 
fale upon the ad 1695, had put an end to any farther deliberation; 
ib that the creditors, without more delay, were intitled to eftablifh 
their debu againil the eftate. 3^, A fpecial charge or general fptcial 
• charge became neceflary only when the debt was either the proper 
debt of the heir, or when it was made fo by a perfonal decerniture 
againft him : but when the heir renounced, there was no room for 
either, as the eftate, in that cafe, was not adjudged as the eftate of 
the heir, but as the bereditas jacens of the defund* 

July 13. The Court found, ** That Mr Cunninghame could only be ranked 
>77i- " fQj. his principal fums, .annualrents, and neceflary expences, ac- 
^' cumulated at the date of the decree of adjudication, and annual- 
** rents thereof.'* 

Xtord Ordinary, Garden/loiu* For Tyfon, flay Cm/^elL 

jCIerk, Tmi* J'or Cunainghsune, maequeen* 


No. C. 
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^o. C. J»^3». »77i' 

COLIN ALISON Wright in Edinburgh, Purfuer ; 

CONTRA 

ELISABETH FORBES, Relid of Thomas AHfon, and ANNE and 
MARGARET ALISONS, his Daughters, Defenders. 

IHiooF. — DireS tru^, -not competent, in terms of the aB i&9'6, c. 25. to be 

proved by witnejfes. 

THE purfuer brought a declarator againil the defenders, fetting 
forth, that, in the year 1752, he had employed his brother Tho- 
-mas to purchafe a houfe for him, and had given him money for that 
purpofe; and therefore concluding it flioifld be declared, "That 
" he had the only right to the faid tenement, and that the defenders 
^^ fhould grant a valid difpolition thereof in his favour.'* 

Having flated a variety of circumftances, the purfuer made a far- 
ther offer of inilruding the truft by the examination of the defenders, 
and by the teftimonies of Thomas Alifon's man of bufinefs, who had 
written his fettlements, and of his truftees and others who had ac- 
cefs to know the nature of the tranfadion betwixt him and the pur- 
fuer. 

The Lord Ordinary refufed this proof; and in a reclaiming petition, 

^he purfuer pleaded : 

That this cafe did not fall 'within the a£t 1696; for though the 
trufter, in a queftion with the truftee, was, on account of the dilec^ 
tus per/one and confidence repofed, confined to a prooPby writ or oath 
only, there was no reafon to hold that the fame confidence exilled, 
and that the fame reftridlion was in force when the queilion occurred 
^ith his heir. 

The flatute applied only to perfons who had granted difpofitions 
ex facie abfolute, without taking any back-bond or declaration of 
trufl; whereas, in the prefent cafe, the purfue^ had granted no dif- 
pofition to his brother at all, but a mandate merely to purchafe for 
liim the houfe, and money to pay for it. 

The ftatute had not, in late pradice, been rigidly adhered to. 
Trulls, fraudulently denied, had, in repeated inflances, been admitted 
to proof by witnefTes. Tweedie contra William Lock, as to the pur- 
chafe of the lands of Garfhall. Skene cotUra Balfour Ramfay. Max- 
well of Lechiebank contra Maxwell of Broombrae *. 

Tht.defenders maintained. That the proof offered was incompetent : 
that it was excluded by the enadment 1696, c. 25. the words of 

* None of thefe caTcs are colleacd. which 
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which were general as to truft-rights of every kind, or, as expreflea 
in the ftatute, '* any deed oftrujl.^^ And if the petitioner's diftindiou, 
founded on there having been no difpoiition ex facie abfolute grant- 
ed to the truftee, was admitted, the ftatute would be of no ufe. 

It was obferved upon the Bench, That the cafes of Maxwell and 
others, referred to in the petition^ were not properly queftions of 
truil, but challenges immediately brought of tranfadions as fraudu- 
lent. Here it was a dired truft. 

The following interlocutor was pronounced : 
" Find it not competent to prove the truft by witnefles j and there- 
" fore adhere to the Lord Ordinary's interlocutor reclaimed againft^ 
and refufe the defire of the petition, without prejudice to the pe- 
titioner to prove the alleged truft by the oath of the heir of Tho- 
July3i. " mas AJifon." And upon advifing a petition and anfwers, the 
'77»* Lords " refufed the fame in hoc Jlatu ; but remit to the Lord Ordi- 
" nary to examine the heir of Thomas Alifon upon all pertinent in- 
'^ terrogations to be put by the petitioner, and to do therein as be 
•*• ihall fee caufe." 

Lord Ordinaiyy EIRoek* Tot Colin Alifooy Maclaurm. 

Clerk, CamfbeiL For Forbes and Alifon» D. Amfiimg. 
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No. CI. January 25. and Augufi a. 177K 

ALEXANDER GORDON of Culvenan, and JEAN MACCULLOCH, 
eldcft Daughter of Jdhn MaccuUoch Elder of Barholm, Purfuers ; 

/ 

CONTRA 

TAMES DEWAR of Vogrie, JOHN MACCULLOCH Elder, and 
JOHN MACCULLOCH Younger t>f Barholm, Defenders. 

Tailzie.— 21&^ proprietor of an ejlate having duly executed an entail in bis 

own favour as Itf er enter ^ and to his Jon the inJHtute ^s fiar^ with afub- 

Jlitution of heirs j and the deed having been recorded^ and an invefliture 

expedi thereon — the /aid liferentef andfiar cannot, by their joint a£t^ alter 

or revoke the entail to tie exclufton of the fubjlitute heirs. 

ft 

JOHN MACCULLOCH of Barholm, in 1742, executed a very ftrid 
and ftrange fettlement and entail of his eftate : he was fucceeded 
by his grandfon the defender j who being advifed to challenge the fet- 
tlement on account of its irrational and abfurd conditions, for that 
purpofe concerted matters with his lifter Ifobel, and William Gordon 
of Greenlaw her hufb^ > Ifobel, failing ifliic of his body, being the 

next heir of entail. 

In 
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In the year 1751 an agreement was accordingly entered into; 
by which John Macculloch the heir, for himfelf, and as adminiftrator 
in law for his children, on the one part, and Ifobel and William Gor- 
don her hulband, as adminiftrator for his children, on the other part, 
covenanted and agreed, under certain conditions fpecified in the 
contraft, that Ifobel and her hufband ihould not oppofe the intended 
redudion of Old Barholm's fettlement ; and it was one of the con- 
ditions agreed on, that John Macculloch, in the event of his pre- 
vailing in the redudion, ftiould execute a new entail of the eftate, 
with a fubftitution in favour of his own iflue and their heirs ; failing 
of whom, Ifobel and her heirs, according to their degree of relation- 
fiiip, were to be next called to the fuccellion. 

Old Barholm's fettlement having been reduced, the prefent Bar- 
holm eftablifhed titles to the eftate in his own perfon as a fee-fimple; 
but as he failed or negleded to execute the new entail, had contrad- 
ed very confiderable debts, and was proceeding to contrad more, 
Ifobel Gordon became alarmed j and in order to prevent any farther 
alienations or contradions, in 1761 executed an inhibition on the 
contrad 1751. In 1762 Barholm executed a new entail of what re- 
mained of the eftate, in favour of himfelf in liferent, and to John 
Macculloch his fon in fee, ajid the heirs-male of his body ; whom 
failing, to his other fons and their heirs; whom failing, to his daugh- 
ters and their heirs ; whom failing, to his lifter Ifobel Gordon ; whom 
failing, to Alexander Gordon her eldeft fon, and the heirs-male of 
his body ; and whom failings to the faid John Macculloch's neareft 
heirs vvhatfoever. This entail was fecured with the ufual prohibi- 
tory, irritant, and refolutive claufes; was recorded in the proper re- 
glfter; charter and infeftment was taken ^ in which all the neceflary 
claufes were fairly engrofled. 

Barholm continuing to be oppreffed with debt, a truft was execu- 
ted ; but that alfo, on account of the extent of the incumbrances 
failing to give relief, a fale of the eftate was thought of; and with 
this view, in 1769, Barholm the Elder, and maker of the entail, and 
Barholm the Younger, the inftitute therein, concurred in executing 
a revocation of the entail, and in granting a difpofition of the whole 
eftate to James Dewar of Vogrie. In aid alfo of this revocation and 
conveyance, Ifobel Gordon, in 1770, executed a difcharge of the 
inhibition at her inftance, raifed upon the contrad in 1751, 

Immediately after this, Alexander Gordon, eldeft fon of Ifobel, 
brought a redudion of the revocation and difpofition, and of the 
inftrument of feifin following thereon ; and the title upon which 
he founded, was, as.one of the heirs of entail, and next in fucceflion, 
upon failure of the heirs of Barholm's body and his brother, in vir- 
tue of the entail 1762. Dewar of Vogrie, on the other hand, brought 
an adion to have it declared, that Barholm, Elder and Younger, were 
intitled, by their joint ad, to revoke and annull the faid entail; that 
the fame was annulled; and that he, Vogrie, had therefore the only 
valid title to the eftate. The adions being conjoined, the caufe was 
heard in prefence, and thereafter ftated in memorials. 

4 tJ Alexander 
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Alexander Gordon, the purfuer^ pleaded: 

ijl^ It was in the power of every perfbn, major yfciens^ et prude$is,to 
bind himfelf to the performance of a lawful obligation to a third party. 
When this was done, there was a Jus quejitum acquired to that party 
in whofc favour it was granted, which could not by the granter be 
revoked. In the prefent inilance, as Barholm had de faBo executed 
the entail in queflion, pure and abfolute, reducing himfelf to a life- 
rent, and veiling the fee in his fon, without any referved power in 
his Own favour^ and had completed it, by recording the deed, and 
expeding charter and infeftment, it was incompetent for him, by 
any after deed, to aflume powers not referved to injure the heirs 
of entail; who, to the remoteft generation, had fuch vi jtis quajitum 
as could not be defeated. 

The concurrence of the Ton, the inftitute in the entail, could not 
validate what, feverally^ neither the one nor the other had power to 
cfFedl. The father, as a naked liferenter, could do nothing ; the fon, 
vetted in a fee-ail, not a fee-fimple, had as little power as the father 
to alter the courfe of fucccfBon, or to do any thing to the prejudice 
of the remoter heirs j who had each in their order an equal right 
with himfelt' and hence it was impoflible to conceive, that the junc- 
tion and combination of thofe who had xi^ right (hould have the ef- 
fed to create a right which had, in fad, no prior exiftence. 

The decifions referred to, when accurately examined, were not 
adverfe to thefc general principles. That of 15th June 1716, Ha- 
milton of Orbifton contra Hamilton of Dalzell, Bfuce's MS. Fac. Col. 
vol. 3. related to the import and effe^^ of a particular claufe iu an 
entail, and the confequence of that deed having been repudiated by 
the inftitute; fo that it had truly no connediion whatever with the 
prefent queftion. That of Dajrymple, 8th Dec. 1714, Lord Lindores 
.^(7«^r^ Stewart of Innernytie, had as little relation : for as the entail, 
in that cafe, had never been recorded, and no charter or infeftment 
pafled thereon, the maker never had been denuded of the fee-fimple, 
nor was there ajw quajitum vefted in any ^erfon to make him denude. 
In the cafe, Forbes, 23d June 1713, Scott contra Scott of Highchefter, 
the ratio decidendi exprefely ftated was, that as the former tailzie re- 
mained in the terms of a perfonal right, without having been per- 
feded by charter and feiiin, the maker of the entail fell of courfe to 
be regarded as not denuded of .the fee-fimple, or reduced to the 
fituation of a limited fiar, fubjedl to the conditions and limitations of 
the entail. And in the cafe, 17th Nov. 1743, Earl of Moray contra 
Rofs of Balnagown *, it appeared from the printed papers, that, on 
the general abftrad point, the Court adually gave judgment, that 
the inftitute, fiar, and liferenter, under an entail, could not defeat 
the deed ; though, as this point did not, on account of fpecialties, 
afFedt the precife cafe fubmitted to judgment, the opinion of the 
Court upon it was not inferted in the interlocutor, or entered on the 
record. 

2do^ The principle of the preceding argument muft operate with 
more force in the prefent cafe ; where the executing this entail was 
not Barholm's fpontaneous deed, but the refult of an onerous contrad 
with his fitter Ifobel, the next heir of entail under the old fettlement; 

• Not colkded. and 
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and by which he became bound to execute this new entail in favour 
of the fame feries of heirs. The obligation on the part of Barholm, 
to execute an entail, was explicit ; the mutual preflations on the part 
of Ifobel and her hufband were no lefs clear: .and hence, according 
to the common principle of law, an entail, made in con{equence of 
thefe mutual obligations, would have flood firm, and been cffedual, 
though it had not been perfeded by infeftment, or recorded. Hope, 
Min. Prac. tit. 16. § 8. DiSt. voce Tailzie, v. 2. p. 430. Duric, 14th 
Jan. 1631, Shsivp contra Sh^ivp^ Fount. 31ft Dec. 1695, Innts contra 
Innes. 

^tio, As to the difcharge of the inhibition raifed upon the contrad: 
•1751, it was fufficient to obferve, that IfobelGordon had entered 
into that agreement in the charader of heir of entail, and confe- 
quently for behoof, not only of herfelf, but of the other heirs. It 
was not therefore perfonal to her, but for the common benefit of 
the whole; and hence it was not in her power, by any fubfequevt 
gratuitous deed, to countenance the infringement of this contrad, or 
di^fcharge the inhibition by which it was rendered efiedual, without 
:the confent of all the heirs of entail. 

The defenders pleaded: 

ijij It was an eftablifhed principle in law, that no man could tie him- 
felf down in his own favour, in fuch a manner as that he could not 
alter any obligation, or revoke any limitation or reftraint he may 
have impofed for that purpofe. L. 22. ff. de Legatis, § 3. It was 
equally clear, that conditions and provifions, inconfiftent with the 
nature of the deed or right to which they were adjedted, could have 
no eflTeftj and what was more diredly applicable to the prefent 
quellion, quod voluntas teftatoris ambulatoria ejl ufque ad mortem; and 
hence when a perfon, in his teftament, inferted a claufe, obliging him- 
felf not to alter, fuch obligation, as repugnant to the nature of the 
deed, wa« of no avail. Voet in tit. £F. de Injur; Rupt. Teft. § 10. Thefe 
principles were equally applicable to whatever fettlement a man 
might make of his heritable eftate. The injlitutio bigredis was like- 
wife ambulatory till death : and hence, when one made a deed, and 
took the fubjeft thereof in the firft place to himfelf, it was underiiood 
to be clear, that though the deed fhould contain an obligation not to 
alter or contrad debt, his debts would notwithftanding be efFedual, 
and the deed itfelf alterable at pleafure. Dalrymple, nth Dec. 1714, 
Lord Lindores contra Stewart of Innernytie. 

As the maker of an entail therefore could alter it ad libitum^ it 
made no difference where, inftead of refignine: the eftate in his own 
favour, he had difponed it to the inftitute. The inftitute had there- 
by acquired a right ; but the intereft of the heirs of entail was no 
ftronger than if he had acquired none. The whole right and intereft 
remained with the maimer of the entail and the inftitute jointly. As 
the intereft of the heirs was created by their joint a<St, fo might it, in 
like manner, be defeated ; and as they could take only as heirs under 
the fettlement, they could not contravert the ads and deeds of thofe 
by whom they were brought into exiftence. If the difponee choie 
to give up the right he had acquired, the difponer came to be pre- 

cifely 
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cifely in the fame fituation as if he had taken the fee diredly to 
himfelf. If the inftitute repudiated the entail, the right of the fub- 
ftitute heirs would be cut off. Did. v. 2. p. 399. Fac. Col. 15th 
June 1716, Hamilton r(9;7/r/i Hamilton; and if, in this manner, the 
right of the fubftitutes could be defeated, it was impoflible to fee any 
reafon why the difponee's conveying to the difponer, or concurring 
with him in making a deed derogatory to the former fettlement, 
fhould not have the fame effed. The joint ad, of the two parties 
inrterefted, was tantamount to the lingle ad of any other pro- 
prietor. The remote intereft of heirs, who were the creatures merely 
of the entailer, could not be regarded : and hence an entailer and 
firft inftitute might jointly revoke the deed, charge the eftate with 
debt, or convey it in fee-fimple to any third perfon. Thefe princi- 
ples were fupported by the following authorities and decifions : Sir 
T. Hope on Tailzie, No. 362. Dirleton, p. 151. Principles of Equi- 
ty, foL p. 171. Forbes, iizd June 1713, Scott contra Scott of High- 
cheller. 17th Nov. 1743, Earl of Moray contra Rofs of Balnagown*; 
in which it was exprefsly found, that it was in the power of Francis 
Stewart the fiar, in a deed of entail recorded, and upon which infeft- 
ment had been taken, and David Rofs the liferenter and maker of 
the detd, jointly, to make another fettlement, altering the former; 
and that fettlement was accordingly fuftained both in the Court of 
Seffion and the Houfe of Lords. 

2do, The contrad entered into in the 1751, with the inhibition 
raifed on it, could have no eflfed on the prefent queftiam An 
obligation to execute an entail, never could have the effed of one 
duly executed and completed by infeftment and regiftt'ation, 
which alone could have barred the prefent alienation. An inhibi- 
tion was not a competent mode of fecuring the intereft of the heirs 
of entail. The circumftances alfo occurring in this cafe, put the ful- 
filment of the contra^ out of the queftion. The objed of the par- 
ties contradors was the prcfervation of the eftate of Barholm ; but 
as, from the debts affeding it, the only mode of preferving even any 
revcrfion was by a faJe, res devenit in alium cajum : and hence, as the 
heirs of entail could qualify no damage by what was propofed, they 
had no proper intereft to contend that the contrad fliould be obferved. 
Did. V. I. p. 515. nth Feb. 1630, Kerr contra Limpitlaw. 

3/1^, Whatever may have been the efFed of this contrad, it was 
now, by Mrs Gordon, the only proper party, having difcharged the 
fame, completely at an end. In the cafe of mutual entails, which 
were undcrftood to be onerous contrads betwixt the parties, the fup- 
pofed intereft of the heirs of entail could not hinder the makers to 
difcharge one another, or to alter thefe deeds by mutual confent. 
In the prefent inftance, Mrs Gordon was the only fubftitute in the 
entail who entered into the contrad : ftie contraded only for herfelf) 
and as ftie had now difcharged the obligation, it did not appear upon 
what ground the purfuer, or any of his children, who were not par- 
ties, could found upon it, or objed to what ftie had done. 

In giving judgment, the Judges confined themfelves chiefly to the 
firft point ; and as to that were, with a few exceptions, of opinion, 
That the liferenter and fiar could not, by their concurrence, alter 

• Not CoUcftcd. or 
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or revoke an entail: fo long as the fettlement continued pcrfonal it 
might be altered; but when once a feudal inveftiturewas expede, the 
heir of entail had a jus quajitum in the prefervation of the deftina^ 
tion. The cafe of Balnagown hinged upon many fpecialties, and was 
not a decifion to be followed upon the abftrad point; and, in the 
prefent inftance, the only relief that could be obtained was by an 
application to Parliament. Upon the fecond point, a great majority 
thought,. that as the entail had proceeded on an onerous mutual con- 
trad, it could not, at any rate, be revoked; and that Mrs Gordon 
could renounce only for herfelf, not for her children, who, as fubfti- 
tutes, had a right to oppofe any alteration of the fettlement to their 
. prejudfce. 

The following interlocutor was pronounced: " Suftain the rea- J*°- *5' 
" fons of redudion of the revocation made by Mr Macculloch the '"^' 

Elder and Younger of Barholm, of the deed of entail of the eftate 
.of Barholm, made by Mr Macculloch the Elder, innhe year 1762, 

and of the difpofition of the faid eftate made by them to Mr James 

Dewar, in eonfequence of the faid revocation and infeftment 
" thereon; and farther aflbilzie Mr Gordon of .Culvenan, and the 
** other defenders, in ^the .procefles of declarator at Mr Dewar's 
** inftance.'^ 

After this judgment was ..given, Gordon- of Culvenan for himfelf, 
and his fon an infant, in conjunction with his brother and fifters^ 
executed a revocation and difcharge of the contrad 1751, in which 
they confented to the fale of the eftate of Barholm. Upon this the « 
defenders gave in ^reclaiming petition; in w];iich it was maintained, 
That as all the argument formerly reared upon the con trad. 1 751 was 
at an end, the queftion turned upon theabftrad point of law, How far 
an entailer, with confent of the firft inftitute, had power to revoke a 
deed of entail, and convey the eftate in fee-fimple, which it was af- 
firmed, after the decifions in the cafes of ScotVoj Highcbejler and Rofs 
of Balnagown^ was decidedly >in their favour ? 

To this petition,. an ^i^/w^r was given in by Jean Macculloch, eldeft; 
daughter of John Macculloch Elder of Barholm, who infifted upon 
the argument formerly ufed. That as foon as an entail was executed 
and completed by infeftment, it was not revocable by the joint ad 
of the liferenter and fiar; but that being*fo rendered abfolute, ^jus 
quajitum was thereby created even to the remoteft heirs of entail ; who 
being conftituted creditors, their right, unl«j^che deed referved a 
power to alter, became irrevocable. Hope, MiwPrac. tit. Tailzie, ^ u 

At advifing this petition and anfwers, the Court appointed memo- 
rials to be given in as to the effed of the contrad 1751 quoad Jean 
Macculloch, who had now become the purfuer ; and fhe accordingly 

Pleaded: 

By the law of Scotland, there was nothing inconfiftent in a petfon 
ftipulating for another as well as for himfelf. Did. voce jus quefitum 
tertio. In like manner, one could contrad for another; and an obli- 
gation, conceived in favour of one perfon, was not lefs binding that it 

4 H made 
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made part of a covenant, containing other obligations in favour of 
third parties. In the prefent cafe, Barholm came under an explicit 
obligation to execute the entail in favour of the purfuer as well as the 
other fubditutes mentioned: the obligation became efiedual to all 
concerned as foon as it was executed ; and as it had not been dis- 
charged or renounced by her and her brothers and fillers, but by 
Mrs Gordon and her children alone, it ftill, quoad them, remained in 
force. Inftances of a iimilar nature occurred in marriage contrads, 
where a jus crediti was acquired to children mafcituri by the ftipula- 
tion of the parties : and upon the &me principle had the purfuer, by 
this contract, acquired a right of which ihe could not be deprived; 
more efpecially as it had been carried into complete execution by an 
entail, on which charter and feifin had followed. 

The defenders pleaded : 

That neither by the intention nor words of the contradl in. ques- 
tion, could Mr Macculloch's younger children be held or conftrued 
to be parties. The parties contractors fhewed this to be the fad : 
there was no ftipulation made on behalf of the purfuer or the younger 
children J nor was there any perfon named in the contradl who was 
intended to contrad for them« Mr Gordon and 1ms wife aded for 
their own children alone : the purfuer's father neither did nor could 
mean to become bound to her ; and as both were interefted to have 
the deeds of fettlement fet afide, nothing was promifed upon his 
part, and nothing undertaken upon hers. The cafe had no refem- 
blance to the obligation in a marriage contraxft : the purfuer's fitua- 
tion, onnihe contrary, was like that of heirs called in a marriage fet- 
tlement other than the children j every obligation in favour of whom 
could be rendered inefFedual by the gratuitous ad of the hufband. 
As this purfuer therefore was tio party to this contrad, her difcharge 
was unneceflary j and as that deed had been renounced by Mrs Gor- 
don and her ifllie, and the renunciations and difcharges accepted of, 
it was as much at an end as if it never had exilled, and could be no 
bar to the revocation of the entail havin g fulleffed. 

The majority of the Judges, at advifing, were of opinion, That the 
contrad was no longer obligatory; but as they adhered to their 
former opinion upon the firft point, viz. the incapacity of the life- 
renter and fiar, by thtir Joint ad, to alter or revoke an entail, having 
no referved power fo to do, the decifion may truly be confidered as 
having been given upon that abftrad queftion alone. 

• 

Aug. 2. •pjjg judgment was in thefe words : " In refped of the difcharge 
and renunciation now produced, find that the decree of reduc- 
tion formerly pronounced falls by defed of a purfuer ; but as to 
the procefles of declarator, fuftain the defence pleaded for Jean 
Macculloch, and refufe to declare in terms thereof." 

Lord Ordinary, Stonsfield* 
For Gordon and Macculloch, j4. Lockhart^ Crojbie^ G* Wallace^ Hay CampbelL 
For Dewar, &c. Ad, Montgomtry, Macqueem^ A. Murray^ Soh H, Dnndas, 

Clerk, Campbell. 

No. CII. 


1771 


u 

€i 
if 


Auguft 1771. COURT OF SESSION, 307 


No. CII. Augujl 8, 1771. 

JOHN SWORD Merchant in Glafgow, Purfuerj 

CONTRA 

ROBERT and ALEXANDER SINCLAIRS Merchants in Greenock, 
and ALEXANDER CAMPBELL in Glafgow, Oefenders. 

Sale. — Error in pretio, afufficient ground to void a contraB of f ale. 

THE Meflrs Sinclairs having got a quantity of tea from London, 
wrote to Campbell at Glafgow, defiring him to fell part of it for 
them not under certain prices annexed. In writing out the note of 
the prices a miflake had been made, the ordinary bohea being dated 
at 2S. 8d. inftead of 3s. 8d. per pound. Campbell, not adverting to 
this, fold 600 pounds at as. 8d. to Sword ; upon which the parties in- 
terchanged miffives, the one to make delivery^ the other to pay the 
price. 

^ Whenever the error was found out, Meflrs Sinclairs refufed to make 
delivery at the above low price; and Sword having brought an ad ion 
againft them and Campbell, concluding for delivery and damages, 
the Lord Ordinary ** found the defenders, Archibald Campbell, and 
** Robert and Alexander Sinclairs, conjunctly and feverally liable to 
" the purfuer for the damages fuftained, by the entering into and not 
** implementing the bargain libelled on. 

In a reclaiming petition, Mejfrs Sinclair^ and Campbell pleaded : 

Two of the necelTary ingredients in the contrad of fale were the 
content of the parties, and that they fhould agree about a certain 
price. Without thefe eflential requifites there could be no agreement ; 
and as it was a bona fide contrad, fo that if they fhould even name a 
price, or feemingly agree as to the other requifites; yet if fraud or 
error had given occafion to this agreement, or if a miftake was dif- 
covered in the fubftantials, relief would be given of courfe. This 
dodrine was laid down by Upian, in L. 9. fT. de contrahenda ejnptione, 
who, in exprefs terms, fays, that error in pretio, if it was fuch an error 
as fliewed that the parties had never really agreed upon one price, 
was fufficient to void the contrad. Voet. L. 18. t. i. § 5. L. 52. 
ff. Locati ConduBi. The fame principles obtained in the law of Scot- 
land. Lord Stair and other writers laid it down, that error in fub^ 
Jiantialibus vf2is a clear ground of voidance in fale or other .commercial 
contrads ; and it was always underftood that error in calculoy or in 
figures^ muft, in every tranfadion whatever, be redified. Erfkine, 
b. 1. 1. 23, § 63. 

Sword, 
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Sword^ t\it ^xiv^xxtT J anfwered: 

There was no evidence to (hew that a miilake had been committed 
by the defenders with regard to the price of the goods, as dated in 
the invoice produced at making the bargain. It could not be alleged 
that any fraud or deceit had been pradtifed by the purfuerj and fc 
would be attended with much inconveniency and bad confequences, 
if, after a bargain had been fairly reduced into writings the party 
fhould have liberty to draw back, merely becaufe he had not paid 
proper attention, and had agreed to part with the property at a lefs 
price than he could afford. 

The authorities referred to from the civil law did not apply to the 
prefent quellion. A fale was no doubt void when the parties had not 
concerted or concurred in eandem rem : the fame rule held when the 
parties were at variance as to the price j but, in the prefent cafe., both 
the price «nd the thing fold were fixed by writing : fo that as every 
one was intitled to make the bed bargain he could, there was no re- 
levant ground dated, either for ireducing the fale, or to oblige the 
purfuer to give more than whart had been e;xprefsly covenanted and 
agreed on. 

Aug. 8. Upon advifing the petition and anfwers, the Lords *^ fudained the 
'77'- <« defence for the petitioners ; affoilzied them from the prefent pro- 
" cefs ; and farther found the refpondents liable in expences/' There- 
after they refufed a petition for the purfuer without anfwers. 

Lord Ordinary, Barjat^. For Sword, Maequem* 

Clerk, For Sinclair, &c. Ilqy CamfielL 


No, CIIL Augujl lo. 1771. 

ROBERT HAMILTON Provoft of Kinghor^, Purfuerj 

CONTRA 

JAMES RUTHERFORD, JOHN AITKEN, DAVID SIBB ALD, and 

WALTER RYMER, in Kinghorn, Defenders. 

Reparation.— Z)(/J?/tt^rf/(?/i.—Libellus famofus— Veritas convicii non 

excufat. 

THE purfuer brought an adion of damages againft the defenders, 
in the Court of Seffion, on account of an alleged injury and de- 
famation. The general ground on which it proceeded was an alle- 
-gation made by the defenders, in particular by Rutherford, that the 
purfuer had been bribed at the lad general ^ledion ; Kinghorn being 

then the returning borough of the diftrid. The firft' ftep taken in 
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this bufinefs was a letter which the defenders wrote to tlie purfuer^ 
ia the following terms-* 

'' Siu, 

*' We take this opportunity to inform you of a very extraordinary 
afperfion^ wherein this town of Kinghorn in general, and you in 
particular, are deeply concerned. The fadl is, that laft Monday 
the Hon. Mr Wemyfs of Wemyfs, paffing to Leith in the paffage- 
boat Alexander, and holding fome converfation with Thomas Tait 
the mafter, Tait complained of the great baril of fand in the 
Pettycur harbour. Mr Wemyfs -took occafion to fay, that if it 
were not for a mule of a direSor which our borough had the mi{^ 
fortune to be ruled by, the harbour would have been taken care o£ 
Tait, or fome other of the company, anfwered,That it could never 
do without a weft head. Mr Wemyfs replied, l^w have already got 
L. 80a, and the Jobn/ions will give you more. We muft therefore call 
upon you, as at the head of the borough, to explain this myftery. 
^* We all know Mr Wemyfs to be a gentleman of great rank, honour, 
•* and fortune ; and therefore fuch an infinuation from him, in fo 
" public a manner, and in a matter of the utmoft importance to the 
** honour, the independence, and even the exiftence of us as a royal 
borough, muft fall with great weight. As members of this com- 
munity, who hold the moft confiderable property in the town, we 
have a right to demand to be fatisfied ;-and if you refufe or delay 
" to do it, we will be under the indifpenfible neceffity of fpeedily 
*^ vindicating the honour and independence of our borough by every 
" legal meamre we may be advifed to. We are, &c. (Signed) James 
" Rutherford, John. Aitkcn, David Sibbald, Walter Rymer. 

** Kingborn, 2 id December rydS." 

Mr Hamilton took no notice of this letter; and on the afternoon of 
the next day another letter was written, addrefltd, " To the Magijlrates 
^* and Town Council ofKingborn j" which was produced at a meeting of 
the (hipmailers, and lubfcribed /by the defenders and a number of 
othei* perfons prefent. 

It was in thefe words : — **'Gentlemen, We have lately been inform- 
ed of a firange and extraordinary charge brought againft all of ns, 
as inhabitants, burgefles, and heritors, in this borough, with which 
we are deeply affeSed : and we took the firft opportunity to com- 
" municate it to Provoft Hamilton, as the head and ruler of the town, 
*^ by the letter figned by feveral <)f us, a copy of which follows : (a 
** verbatim copy of the letter of the 22d inferted). But as none of 
•* us have received any fatisfying anfwer from <he Provoft, we are 
^* more confirmed in the truth of the allegiance, fo highly deroga- 
tory to our credit as a borough, and to our honour and repu- 
tation as private perfons ; and we are firmly refolved to trace it to 
** the bottom* We flatter ourfelves the greateft part of you are not 
** only innocent, but ignorant of this fliameful, this infamous tranf- 
^* adion. We have given Provoft Hamilton an opportunity to vin- 
^' dicate himfelf ; and we muft hold him guilty till he takes meafures 
^* for that purpofe. We muft next call upon you, who have the ad- 
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miniftratlon of the revenues, and the executive government of the 
borough, to join iflue with us in inveftigating it to the bottom, 
that we may either fliew the world we are all innocent of this high 
charge, or hold up the author to the juft chaftifement of the laws 
** he has offended.*' 

The Provoft was not in the town ; and next day, viz. the 24th, the 
letter wajs placarded upon a ftone pillar or dial, in a very public 
fpot by the high way, where it remained affixed that whole day^ 
orders having been given by (bme of the defenders, that none (hould 
take it down, an{j[ to give notice if any fuch attempt was made. 

It was farther proved, and partly admitted, that, after this tranfac- 
tion, the defenders, in particular Rutherford, had openly and very 
freely delivered their fentiments as to the purluer : that Rutherford 
had made frequent allufions or comparifons betwixt the Provoft and 
JudaSj and had faid there was a Judas amongft them ; but he had 
made a better bargain.; for that the one ** had fold his mafter for 
30 pieces of filver, but our Judas has fold us for 800 pieces of 
gold : That he would make the money out, and that Provoft Ha- 
** milton would be aftiamed to walk the ftreets of Kinghorn/' 

The purfuer brought his adign into Court, ftating, in the major 
propofition. That " the railing and propagating falfe, groundlefs, and 
/* defamatory accufations, &c. was an offence of a high nature, &c.;" 
and in the minor, " That James Rutherford, &c. were guilty of 
■** the forefaid offences ;*' and concluding for L. 2000 Sterling nomine 
damni for the injury his chirader had fuftained* 

It was ftated. That what the defenders had done proceeded 'from 
no defign of callumniating the purfuer ; but that they thought it their 
duty to lay before the Council and inhabitants a fadl regarding the 
intereft and welfare of the borough : That they were not the firft 
raifers of the ftory, it having been mentioned by Mr Wemyfs, and 
currently reported, before it was taken notice of by them in the man- 
ner mentioned; and in juftification. they farther affirmed, and of- 
fered to prove, that theaccufation was true^ and that the purfuer had 
adtual'ly received the fum of L. 800 as a bribe at the laft eledion. 
The purfuer conceded that the defenders had not been the firft 
raifers of the calumny; but a proof, as to the laft branch of the de- 
fence, upon the maxim Veritas convicU non excufat^ was oppofed ; and 
an interlocutor to that import, by the Lord Ordinary, adhered to 
by the Court. 

The caufe being heard in prefence, the purfuer waved his claim of 
damages, and limited his demand to the expences of procefs; and 
that the defenders proceedings fliould be foiind and declared to be 
highly illegal and injurious to bis charader. Thereafter in memo- 
rials, in fupport of^his adion^ 

7 be purfuer pleaded: 

imOf The animus injuriandi^ an eflential ingredient in all adions of this 
nature, could not, in the prefent inftance, be explained away or denied* 
No extrinfic proof was neceflary ; the fads themfelves being of fo ma- 
lignant a nature, followed out in fuch a manner, and attended with 
fuch circumftances, as placed the defenders defign in the cleareft point 

of 
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of view. If fufpicions bad been entertained, tbefe migbt bave Heen fa- 
tisfied in a more gentle manner by an enquiry at Mr Wemyfs if be bad 
exprefled bimfelf in the manner alleged, and upon wbat grounds be 
had faid fo, or by a private enquiry, in decent and temperate terms, 
from the purfuer himfelf. Or if, in terms of their letter of the 22d 
December, the defenders had followed legal meafures towards the 
purfuer*6 trial and conviiEfcion, no complaint could have been made. 
The defence, that they had proceeded upon a tender regard to the 
honour of the borough, was flatly <:ontradided by the whole train 
and tenor of their conduct. The argument alfo, that, as burgefles 
of Kinghorn, they had a right to be fatisfied of the truth of tbefe re- 
ports, and that it was incumbent on the purfuer to have fatisfied their 
curiofity, mright in part be admitted, ibeir right to make enquiry 
would not have been difputed, provided it had been condud:ed in a 
becoming manner^ but it did not from thence follow, that the pur- 
fuer's declining, or, more properly delaying, for a few hours, to make 
anfwer to fo peremptory a challenge, could juftify their proceeding 
to, placard and publifh the afperfionin the manner they did. Inde- 
pendent of tbefe fads, the animus was fufficiently indicated by Ru- 
therford's fubfequent condu45t, in repeatedly and publicly exprefling 
himfelf as to the purfuer in the groilefl terms, and reprefenting him 
as an infamous traitor. 

2^0, The chief defence urged, founded upon the alleged Veritas 
convicii^ was totally incompetent in law ; and had, in fad, by the in- 
terlocutor refufing a proof to that import, been already prejudged. 
The argument, that as the proof which had been allowed was before 
anfwer, it was therefore competent for the defenders to plead every 
defence, fo that this matter was iiill entire, was a mod erroneous 
and abfurd bypothefis. The proof was granted before anfwer as to 
the relevancy of thofe fads of which the proof was allowed ; but it 
could not from thence be maintained, that the relevancy of fads, of 
which no proof was allowed to either party, was thereby referved. 
The purfuer oppofed the proof ofiered as too vague ai^ general, and, 
Jeparatim^ quod Veritas convicii non excufat^ The Court was of opipion, 
That no proof fhould be allowed. The proof was accordingly re- 
fufed 5 which clearly imported a judgment upon the relevancy of 
tbefe fads, and which it could not be meant to referve to after con- 
iideration, when a proof of the fads themfelves was denied. In this 
the defenders acquiefced; they joined iflue upon the other fads, and 
could not therefore be permitted to afTume tbefe fads as true. 

3/10, But although this plea could ftill, in point of form, be received, 
either for exculpating or alleviating the injury complained of, it was 
an eflablilhed principle of law, that where a fad or accufation was 
promulgated animo injuriandi, the Veritas convicii afforded no defence* 
The rules of the civil law, on this point, were exprefs ; where it was 
laid down, that the fides veri afforded no defence againfl the convicium, 
unlefs the party accufed could make it appear that it was not done 
animo convicii. Such was the import of the conftitution of the em- 
perors DiocUf. and Maxim, in L. 5. cod. de Injuriis. The fame doc- 
trine was laid down, and the fame principle acknowledged, in Lib. 9. 
t. 36* cod. de Famofis Libellls ; and in the fame fenfe were to be un- 
derftood the word« of L. 18. From. Dig. d« Injuriis et Famoiis Libel*- 

lis^ 
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Us, " Eum qui^nacetitem i^famavit^ ^c. /' i^hich plainly alluded .to dwfc 
l¥,ho either profecuted pr ggve iaformsition of a crime, iti order that 
the guUty might be brought to pum(hmciit. Matthaeus de Grimini- 
bus, tit. ^t InjurUSf c. a. § 2« ; by whom» as well as by Voet. in tit. de 
Injuriis et Famcrfis Libellis, it W9S laid dow.u, that the esceptiosi or 
defence of Veritas co^vicii was not admitted when there w^s the am* 
mus injuriandi, but in thpfe qfifes opLy where difcovery :was foaade of a 
crin\e in which the faUis RspubMc^ wa^ .conceriied. 

The defenders argument, reared upon the alleged verilas convicii^ 
that the adtion having been raifed merely ad civilem effeS;um^ and 
being damnfim ab/que iujuridt there wa$ Xio ground on which it could 
be fupported, admitted of an ea^fy and fubftaotial anfwer. Though 
tJhere wa« a duplex s^io injuriarum^ the one might be iprofecuted 
Without dedroying the other. The ufpal method was to inflitute a 
mixed a<Stion fuch as the preifent, partly of a crimioai^ partly of a civil 
nature^ not only for redrefs of the injury it (elf, and any cohiequea- 
tial damage thereby fviftained, but for a pocuoiary aily thement info- 
latium of the iQJury^ even where no damage could be Qualified, and 
for a fine or other puni(hment to be inili<5keid.on the offender. The 
civil law was exprei$ upon this p^int ; a folatium being due for the 
injury, even though the p^rty could qualify no pecuniary lofs or da- 
mage. Voet. tit. de Injuriis, § 13. : and whatever mi^bt 4« the law 
of England upon this point was nothing to the purpoCe; as it was 
not by that law^ but by the law of Scotland^ that the prefent quef- 
tion was to be determined. 

The law of Scotland, accordingly, as appeared from many different 
cafes, poiitively contradii^ed the plea that was maintained. In the 
cafe, Did. voce Delinquency, p. 233. 3d July 1733, Macewan cMtra 
the Magiftrates of Edinburgh, the maxim, that Veritas convicii mn 
excufaz was recognifed. Fac. QoL 4th March 1755, Auchinleck contra 
Gordon. In the cafe, 27th July 1763, Dunlop contra Alifon*, where 
the purfuer brought hi$ adion of injury and damages originally into 
this Court, and the defender having taken exception to the jurifdic- 
tion, the plea was over-ruled. In a cafe. Captain Cunninghame contra 
Mr David Blair minider at Brechin, in 1764.*, an adion of this na- 
ture was fuflained. In a cafe, Robert Wilkie late bailie of Aberbroth- 
wick contra Wallace, in 1764*, where Wilkie having brought an ac- 
tion of injury, defamation, and damages, againfl Wallace, for having 
compofed and propagated a falfe, defamatory libellus famo/us agatnft 
him, when one of the Magiftrates of the borough; and concluding 
for a palinode, L. 400 of damages, expences, and to be otherwife 
cenfured, &c. the competency was again pleaded and over- ruled; 
and thought /fW/^r^ endeavoured to fhew that he had juft grounds of 
complaint^ it wgs found that thefe did not juflify him, fo far as to 
remove the animus injvriandi; and he was accordingly found liable in 
damages and expences. In the cafe, 15th Jan. 1765, Skene and 
Grahame contra A. Cunninghame *, though the defender was in a 
manner compelled, by a judgment of the Court, to accuie the pur- 
fuers, fo that no (inimus injuriandi could be prefumed, the defence was 
K>ver<-ruled, and damages and expences fonnd due. In the late cafe 

of Sinclair of Frefwick ^w/ra the Juftices of Caithnefi^, where ^/«- 

clciir 

* Not CoUeacd. 
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ckiir having brought an adHon of defamationv and damages for the 
injurious publication of a fentence which they had pronounced, ac- 
cufing him of malverfation in his office of Sheri^ and in the partial 
adminiftration^f juftice ; the defence was^ that it had not been done 
ammo injuriandi^ and ^zt Veritas convicii exeufat: but the particulars, 
by which the defenders meant to eflablifh this laft branch of the de- 
fence> were ftruck out of their pleadingSp and a proof refu&d* 

^bi difenderh pleaded: 

vmo^ All anions upon injury, real or verbal, like other adions 
arifing from delinquency, produced a twofold concluiion; one for 
reparation to the party injured, the other for fuch an amand to the 
public as might be adequate to the nature oi the ofience. If one was 
damaged by a real injury, he might infift for a pecuniary com pen fa- 
tion before this Court ; but if he wiihed to have the guilty perfbn 
punilhed, he muft reibrt to a proper criminal court, and have the au- 
thority of the public profecutor to infill atf vindiStam publicam. Ver- 
bal injuries were, in particular, competent before the CommiiTaries ; 
where it was formerly ufual to inflid punifhment, or rather penance^ 
on account of the criminal conclufion, and now only a fmall pecu- 
niary muldt : but our lawyers were agreed that injuries of this kind 
were not cogni fable by the Court of SefCon. M*Kenzie, t. 30. § 4. 
Though ^uch queftions had of late been brought into this Court, 
it was merely in the (hape of a civil adion of damages \ and though 
it was not difputed that the adion, at the purfuer's inftance, was 
competent, fo far as it concluded for damages on account of th« 
hurt done to his charader, it was fo to no other effed or purpofe 
whatever. The criminal concluijlon therefore muil ncceflarily fall : 
k could not be confidered as an acceflory to the only radical founda- 
tion of his a^ion ; and although it could^ it would dill, in order to 
fiipport the acceflory, be necefiary to ihew that the principal conclu- 
fion was well founded. 

%do^ The rules and maxims. of law, applicable to this cafe, deprived 
the purfuer of any claim for damages. The maxim, Veritas con-- 
vicii non excujat^ as treated by the difierene authorities of the civil 
law, admitted of various qualifications and diftindions. The fram- 
ing or publifhing a libellusfamofusy in the arbitrary periods of the Ro- 
TX^n fiate, was feverely proceeded againil, whether it was true or 
falie; but the rules taught in the Pandeds were very dif!erent, 
L. 1 8. fF. de injuriis. ^' Eutn quinocentem infamavit^ non ejje bonum equum 
" obeam rem condimnariJ*^ L. 55. ff. de Reg, Juris, The fame doc- 
trine was laid down by Wiflenbachius, in tit. de Injuriis, § x6. Pe- 
rezeus in Codicem, and by Voet. in hoc tit. f 9. 2a That maxim, 
in ihorti^ neither was nor could be underftood to apply to the cafe 
where a fpecial fad, not only true in it£elf, but which the party had 
a right to allege, or which, from its nature, was of importance to be 
known. The fame rule and diftindion were recogoiied by all the 
writers on our own law. M^Kenzie, tit, Injuriis. Stair, b. i. t. 9. 
§ 4. who referred to the pradice of the Englifh. Bankton^ b. 1. 1. 10. 
I 31. £r(kiae, b. 4. t. 4. % 4a. From thele authorities, it appeared 
CO be confirmed, that the defence of Veritas convicii was rejeded only 
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in the criminal fuit or conclufion for punifhmentj'but where a party 
demanded damages upon account of a fuppofed injury done to his 
charader by defamatory words, it would be moll unreafonable to 
give him damages if the words were really true, and which of courfe 
ought to produce that «flfe(ft againft his charader which ht com- 
plained of ' 

When the pr a dice of the Courts was enquired into, it would be 
found that thefe diftindions were uniformly obferved ; and that the 
general maxim of Veritas convicii non excufat^ though often pleaded, 
had never been followed, except under fuch reftridions and limita- 
tions as fhewed it to be no maxim of the law of Scotland. Cafes, 
indeed, rai^ht occur, w^ere a proof of the Veritas convicii v9o\x\A^ 
from the nature of the thing, be improper ; where, for inftance, a 
general charader had been endeavoured to be alfHxed, or an op- 
probrious epithet, which could have no other meaning than an af- 
front; but it was very different where 'the ground of accufation was 
2i fpecial fa6l : and no inftance could be found, either in the records 
of the Gommiflaries, or in the-pradice of this Court, where a party 
had obtained damages upon account of a Jpecial faSt, which was ei- 
ther proved to be true, or offered to be proved, and upon the part 
of the accufed, declined. Numberlefs inftances to the contrary could 
be given. The cafe of Ramfay contra ]tT\\e, in Bathgate, where the 
one had accufed the other of being acceflbry to the murder of a 
woman who was accufed of keeping ^a honfe of bad fame; the late 
cafe of Watfon contra Turner, where the whole quefttion turned 
upon an examination into the fad. Whether H/ii^fi the defender had 
fufficient grounds to charge perjury : And in the cafe of Oliphant 
rowfr^ Macneil, the latter having called Oliphant *' a damned perjured 
" villainy^ was neverthelefs aflbilzied; it appearing that he had fuf- 
ficient ground to fay fo at the time*. A decifion exprefsly in point 
was given. Home, 5th December 1738, Gordon contra Pain; and the 
cafe of Sinclair of Frefwlck r«?«rr^ the Juft ices of Caithnefs, inflead of 
being adverfe to, fupported the dodrine pleaded : for though the 
Court refufed a proof of fuch allegations as were foreign to the mat- 
ter at iflfue, they allowed a proof of dll fads refpeding Frefwick's 
behaviour, in fo far as- they had any relation to the caufe before the 
Jullices at the time. 

3/1(7, The diftindion iuggefted betwixt the* civil adion on the cafe 
for damages, and the criminal purfuit by indidment or hiformation, 
with the confequences which were the refult, were fixed beyond dif- 
pute, and uniformly acknowledged in the law of England. If the 
defendant was able to. juftify -and prove the words to be true, no ac- 
tion would lie though fpecial damage had enfned, it being then no 
ilandep or falfe tale. If the fad was true, 'it vf^s damnum abfque inju- 
ria; and where there was no injury, the law gave no remedy. Black- 
ftone, b. 3. c. 8. § 5. ^B. 4. c. 11. § 13. Coke, Inft. 3. 174. Wood, 
Tnft. b. 3. c. 3. § II. Jacob, voce Libel. Hawkins, b. 2. c. 73. § 6. 
5. Rep. 125. Hob. 253. I. Danvers, 162. 3. Salkeld, 226. State 
Trialsi v. 4. p. 304. cafe of the Bifhops. Ibid. v. 5. p. 442. cafe of 
Fuller. Ibid. p. 528. cafe of Tutchin. In a btte noted cafe, Mr Onf- 
low contra Parfon Horn, where the defendant had, in a letter in the 
Advertifer^ charged Mr Onflow, one of the Lords of Treafury, with 

* None of thcfe cafes colleaed. haVlUg 
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having fold an office in America, and had alfo nttered iome injurious 
expreHions againft him at a meeting of the freeholders of Surrey; 
Mr Onflow having brought an adtion on the cafe for damages, though 
he was nonfuited as to the written libel on account of fome infor- 
mality, got Horn fubjeiSted in damages for the defamatory words, be- 
caufe he could not juflify the truth of what he had faid. 

4/0, The purfuer*s adlion, when brought into Court, was totally 
unsupported; and in the way he had (haped it, involved the groffeft 
abfurdity and contradiction. The major propofition of the fummons 
fet forth, That framing and publifbing a falfe libel was highly inju- 
rious to the perfon libelled; the minor propofition ftated, That he 
had been injured by ql falfe libel ; and the concltifion was for L* 2000 
of damages on that account. The juftice of the major was not dif- 
puted : but not only was there a total lack of evidence as to the mi- 
nor^ but though the defenders had affirmed, and offered to prove 
that it was not a/^^accufation, the purfuer, inftead of courting en- 
quiry, and calling upon them to fupport their charge, had exchided 
all light and all examination into the truth or falfehood of the cafe. 
Hence as his minor propofition. fell to the ground, the conclufion 
which hung upon it necdTarily followed. The pnirfuer's attempt to 
get over this argument, by contending, that as the defenders offer 
to fubftantiate the Veritas convicii was adjudged by a final interlocu- 
tor, fo that the matter was at reil, was framed upon an erroneous 
conception of the. circumftances and mode of procedure that had oc- 
curred. The interlocutor adhered to, gave no fpecial judgment upon 
the competeacy of fach proof; far lefs did it determine what efftd: 
the purfuer's denial of the fad alleged was afterwards to have upon 
the ^aufe. Had the purfuer called upon the defenders to prove, their 
refufal would have been equal to a proof in his favour : and upon 
the fame principle were they intitled to pflead upon the effedt of his 
refu&l; and to infift, that fince he was the cauie why no evidence had 
been brought upon the fad affirmed, he muft be held as admitting 
the truth of the allegation, or, at any rate, that he was not at liberty 
to fay that the accufation preferred was ^fdlfe charge. ^ 

5/0, The animus inpiriandi, which was a neceffary ingredient in all 
actions of this defcription, could not 'be prefiimed; and from every 
circumftance in the cafe it was clear^had never had any exiftcnce. The 
defenders had not been the firft raifers or authors of the ftory, but 
had merely taken notice of what had been thrown out by Mr Wenryfs. 
What they heard therefore was from good authors, which was held 
to be a fufficient defence; M*Kenzie, tit. Injuriis. i. Roll. Abridg, 
64. And upon the fuppofition that the. part they "had taken was in 
hfelf of a libellous nature, ir was enough for them to give up their 
author; which accordingly they had done from the firft. The in- 
formation they had received was of fuch a nature, as not only juf- 
t4fied, but rendered it incumbent upon them, in their refpedlive 
lituations, to take notice of it : they had done fo at firft in the gen- 
tleft manner; but as the purfuer paid no regard to their information, 
they were under the neceflity of bringing the matter forward in 
another (hape. The placarding, ias it was called, of the letter to the 
Council, was of no farther import than any other mode of publica- 
tion : and as to the alleged circulation of the calumny, whatever had 

on 
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on that point been prored, was nothing more than what naturally fol- 
lowed from the ftory^s being the uniTerfal oopicof converfation m 
the borough, and neighbourhood. 

The Judges eonfidered this as an important and leading €afi^ 
They were ail of opinion that the animos injuriandi^ upon the part of 
the defenders:, was clear from the nature and circumftances of the 
cafe, and was otherwife fully eftablifhed. They were alfo of opinioD, 
That when the aBio injuriarum was purlued ad crimmalem effe&um^ the 
maxim qwd vtrkas eonvkii non excufat ftridly applied ; fo that the 
only, difference upon the Bench was as to the application of this Broc- 
card) incaie&like the prefent, where aconclufion merely for damages 
was infifted on. Several Judges, of high authority^ gav^ their opi- 
nion. That in a civil adion, the verkas convicii was intitled to deep 
regard ; and that if it did not entirely exculpate where there was 
an animus injuriandi^ it would, at all events, operate an alleviation. 
The majority, however, thought. That, in the prefent cafe, the veri^ 
tas convicii could not be proponed in defence; but in giving this 
opinion, they were much iwayed, and confidered themfelves as in 
ibme meafure tied down by the previous final interlocutor, by which 
a proof on that head had been refufed. 

Aug. 10. The following judgment was pronounced : " Repel the defences; 
'77»- M ^nd the attack made by the defenders^ upon the charader of the 
purfuer, was malevolent and injurious ; and therefore find them 
conjum^ly and feverally liable in expences of procefs, of which 
ordain an account to be given in ; but not in damages, in refpedt 
the puriuer has pailed from any.'^ 

The defenders gave in a reclaiming petition, maintaining chiefly, 
That they ought not to be found liable in expences ; and in particu- 
lar, as they had from the firft admitted all that had fubfequently been 
proved, that the purfuer ought to be found liable to them in the ex- 
pences that had in that manner been unnec^fiarily incurred. Upon 
advifing this petition with anfwers, the Court '' adhered to their 
^' former interlocutor, fo far as refpe^s the principal caufe, and re- 
^^ fufe the petition: they alfo find expences due, and ordain an 
" account to be given in ; referving to the Court, at advifing faid ac- 
^^ count, to modify the expence of the proof, fo far as the fame fhall 
" appear to have been unneceflary.*^ 

Lord Ordinary, StonefieU. For Hamilton, jf. Lociiart^ Sol. H. BunJtSf J. BpJweB. 

derk, Tak. For Rutherford, &c. Mac^m^ Hay Cati^e/l, Croflitf Claud BofvtlL 


ti 

At 
i€ 
it 


No. CIV. 


Nov. 1,7^1. COURT OF SESSKA^. I17 


No, civ. November 15. 1771. 

Db, WIUJAM park of Langlands^ Purfuer ^ 

I 

f 

ROBERT CRAIG in Barkip, Defender. 

ATJjUDiCATiaN .— >^ii adjudication^ where iotb the penalty and tcrmly 
failzies, in an berkaUe btmd, were accumulated^ found liable to the ob^ 
jedlion of a pluris petitio^ ^and reJkiBed accordingly. 

IN the year 1726, William Park amd Jokn hi« fon granted to John 
Hamilton an heritable bond, in common form, for 3000 merks, 
over the lands of Barkip ; and on which infeftment followed. 

Part of the fum was paid; and in the year 1745, Hamilton adr 
judged from the pnrfucr, the heir of John rark, the lands of Barkip, 
for payment of L. 2080 Scots of principal, intereft, penalty, and termly 
failzieSf due upon the h&ad* 

This adjudication having come by progrefs into the perfon of Graig 
^the defender, he in 1752 obtained a charter x>f adjudication, and was 

infeft. 

In 1766 no declarator of expiry of the legal having been obtained, 
the purfuer brought an adion of Tedudion and declarator of extinc- 
tion of this adjudication ; wherein lie dated a variety of objedions i 
all of which the Lord Ordinary repelled. 

The purfuer gave in a reclaiming petition, craving the Court to 
reftrid the adjudication to a fecurity for the principal fum and an- 
nualrents ; and in fupport of this application, 

ObjeBed. — ^That as the adjudication accumulated not only the 
L. loooScots of principal, with annualrent from the date of the bond, 
and L, 150 Scots of penalty, but L. 5 Scots of termly faihies of each 
year down to the date, this was fuch a pluris petitio as muft reftridl 
the tSt&. of the diligence. If the diligence had proceeded upon the 
infeftment of annualrent in the bond, the termly failzies might, as 
debita fundi, and had they been attached babiU modo, by a poinding 
of the ground and letters of comprifiag, have been accumulated : but 
as it had been deduced, in terms of the ad 1672, and confequently 
upon the perfonal obligation, the adjudger could only accumulate the 
ordinary penalty ; and, at all events, could not accumulate and ad- 
judge for both. Did. voce Adjudication, apth Nov, 1677, Orrock 
contra Morricc. Dairy mple, 27th Jan, 1699, Mackenzie contra Cre- 
ditors of Cockburn. 

The defender anfwered: 

When an adjudication was led upon a perfonal bond, it was in 
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pradiee grounded both upon the perfonal obligation and the real 
^Tight, the one without prejudice of the othen The firft included the 
principal fum and penalty for non-payment ; the laft the arrears of 
annualrent and termly failzies, properly confidered as debita fmdi^ 
but preciiely of the fame nature with the penalty, and intended to 
fecure pun^iial payment of the intereft in the Tame way as the pe- 
nalty fecured payment of the principal. Whenever a term's annual- 
rent was allowed to run in arresrr, the termly failzie, correfponding 
to it, became due; and, like every other debt, might be the ground 
of an adjudication. The law and pra<5^t€€ accordingly authorifed 
- the diligence that had been ufed equally in the one cafe as in the 
other; and as both obligations had been^legally incurred, they were 
equally^ without reftridion, rliable to be accumulated «in /the .dili- 
gence. Bankton, b. 3. t. 2. § ^9. Erfkine, p. 204. 

Though other objedions were urged, it was upon this that the 

Judges decided the queflion; and the following interlocutor was 

,Nov. ij. accordingly pronounced: " Re ft rid the adjudication in queftion to 

177 «• ** the principal ftim, annualrents thereof, and neceffary expences, 

** to be accumulated at the date of fhe decree, with the annualrents 

'' of the faid fum thus.accumulated 2[fter the date of the faid decree 

'" of adjudication till payment.'*' 


Lord Ordinary, Mwioddo, Ycfr Park, G. Firptffan. 

• Clerk, Rofi^ ' :For£raig, R. Blair. 
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XUDOVICK GRANT Truftee For Faifhdlm^s Creditors, Purfuer^ 

CONTRA 

GEORGE CHALMERS Merchant in Edinburgh, Defender. 

SociETYfc— Pcttvrx of f management ve/ied in tbea3ing and Surviving part- 
ner cfa^ Company. 

THOMAS FAIRHOLM fcnior, ^nd Adam his nephew, carried on 
trade under the ifirm of Thomas and Adam Fairholms ; which con- 
cern expired in the year 1751. 

In the year 1754, Adam and Thomas Fairholms carried on trade 
in company with Robert Malcolm, under the firm (Jf Fairholms and 
Malcolm. 

This Company being diflblved in 1760, the brothers carried on 
trade under the firm of Adam and I'bomas Fairbohns. Thomas was 
f^ntrufted with uplifting the debts due to Fairholms and Malcolm; and 
did fo for fev-eral year^. 

Adam 
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Adatn and Thtomas Fairholms having, in the year 1764, become 
bankrupt, they executed a difpofition of all their eftate to Ludovi<:k. 
Grant, and others, in'truft, fof behoof of their creditors* ' 

George Chalmers vfzs debtor to Fairholm and Malcolm, the fecond 
Company, in upwards* of L. 700 by a promiflbry note; and in 1770 
Thomas Fairholm, under the firm of ^Fairholms and Malcolm, granted 
an aflignation tothis debt in favour of Ludovick Grant, as truflee 
lor Fairholms* creditors. 

Grant having brought -an adion againft Chdmers, the defence 
upon the merits was a plea of compenfation on account of certain 
claims he had againft the firft Company of Thomas and Adam Fair- 
holms, but in limine he objected to the purfuer^s titU^ and dated. That 
as the promiflbry notes bad been granted tothe Company of Fair^ 
balms 4md Malcolm y it was not in the. power of Thomas Fairholm, one 
only of the part^ners, to convey, after thediflblution of the Company, 
the debts due to the Company for the payment of the debts of ano- 
ther Company; more efpecially as Thomas Fairholm was bankrupt 
when he granted the aflignation. 

The quedton having been reported to the Court; 

The purfuer pleaded : 

i«<7, Thomas Faii-holm, the af%nerof the debt, had, ever fince the 
dlflblution of the concern of Fairholms and Malcolm, been the fole 
ading partner in every thing relative to the fettlement of that Com- 
pany's affairs. The books and votichers had been ieft with him for 
that purpofe ; and he had adted accordingly, without any objedion 
being made to his title. 

2do^ Thomas Fairholm was the only (urviving partner of the Com- 
pany ofFairholms and Malcolm, both Malcolm and Adam Fairholm 
being dead. When a Company accordingly was difTolved either by 
death or otherwife, the funds did not ipfo jure divide among the dif* 
ferent partners or their reprefentatives — Till the affairs were finally 
fettled^ they were ftill confidered as a Company—they feH to fuc 
or be (bed in that charader— the {xxrv\vmg^?iriv\tT fujlinet perfonam of 
the-Company far that purpofe: and hence all his adlsof adminiftra- 
tion and management were author! fed and binding. 

The objedion reared, upon Thomas Fairholm's being bankrupt 
when the aflignation was granted, could have no weight. The re- 
prefentatives of Malcolm, the other partner, who alone had any in- 
terefl, had been called into the^field: and as they made no objcdion 
to the tranfadion, it was evidently ^w f^rrrii to the purfuer; who 
being, at all events, a debtor to the Company,* could never, upon this 
pretence, withhold ^payment of what was, avowedly due. 

T^be defender anfwered : 

imo, When a copartnery was diflblved, and all ©r feveral of the 
partners were alive, no one partner could of himlelf uplift and dif- 
charge the Company's debts. They mufl either all concur in every 
ad, or give a power to one to ad for them. Though Thomas Fair- 
holm therefore liad been the fole ading partner in fettling the Com- 
pany's 
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patty *s afiairsi it was not alleged he had any authority to ad iti that 
manoer. 

%doy At the date of che afCgnatton, Thomas Fairholiti was not tlit 
fole furviving partner, Malcolm behig alive. But althongh he had, 
it did not follow that the aflignation would have been authorifed. 
There was a manifeft diftindlton between ordinary and proper ads of 
adminiflration ; fiich as uplifting the Company^s debts and eflfeds, 
and granting an aflignation of them ; it being a general rule, chat no 
one ading in the affairs of another could convey the property of his 
conftltuentY without a fpeciai power for that pvirpofe« 

^tio. Though Thomas Fairholm had been intitled to the manage- 
tifient of the Company's affairs^ either as iurviving partner, or as au« 
thorifed by a mandate eiprefs or implied, his bankruptcy, which had 
occurred prior to Che adignment, muft have had the effed to annul 
his powers, either by operating a revocation of the mandate, or by 
the con(equent difqualificatioH it created as to any interference in 
the affairs of others^ 

Nov. 18. The interlocutof of the Court was as follows : '* In refped that no 
^^^^* '* objedion was offered by the heirs of Robert Malcolm, who are 
** now made parties to the faid procefs, nor by aiiy others, to the af- 
** fignation granted by Thomas Fairholm to the purfuer^ repels the 
•* objedllon made to the 'purfuers title, and remks to the Ordinary 
^ to proceed accordingly/' 

Lord Ordiftafy, M&^dnMo* Tot (irmaii M^^lteen. 

Clerkt Prhigle. 'For Chalmecs> RoUatuL 
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No. CTVl. Novmher i^. 1771. 

THE MAGISTRATES, TOWN COUNCIL, and COMMUNITY of 

Dumbanod, Purfuers ) 

CrtNTRA 

THE MAGISTRATES ai^d TOWN COUNCIL of the City of Glaf- 

gow^ Defenders. 

STATVTE.'^Interpretation ©^ and the effeS given to n public Jiatute. 

A N a<5l of Parliament was nailed in the loth year of George HI. 
•"• intkled, " An adl to explain and amend an aft made in the yii 
•* of George IL for Improving the navigation of the river Clyde to 
•* the city of Glafgow^** by which the Magifttates and Town Council 
of Glafg^oW Were empowered to repair and enlarge the quay cm the 
notth iide of the river at the Broomilaw^ and to ere6l d, new qfiay upon 

the 
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the fouth fide of the river Clyde, cppofitc tb the former. iSy a clauft 
in the a<^, the Magiftrates and Town Council are authorifed *' to levy, 
&c. one penny Sterling per ton, for all (hips, barges, vefTels, 
lighters, and boats, which fliall be brpught to the quays aforefaid, 
^* or either of them, or within the bounds and limits of luch parts of 
^* the river Clyde, as the former rates and duties of the faid Broorai- 
*' law quay were in ufe to be colleAed, &c. by virtud of the fpecial 
** grants or immemorial pofleffion of the fame; and that in full of 
all anchorage arjd quay dues formerly in ufe to have been paid to 
the city of Glafgow in name of^Broomilaw quay dues, except the 
cranage dues, which are hereby referved to the laid Magiftrates 
•* and Council/* 

The aft was a public one; no oppofition was made to it in pafllng 
through the Houfe of Commons : but when, in virtue of it, the de- 
fenders claimed the right to levy the duties fpecified, they were op- 
pofed by the Magiftrates and Community of Dumbarton, who claimed 
an exemption ; which they fupported by a de<:larator of their right. 
Their claim was founded upon a contraft in the year 1700, between 
the two burghs, for fettling their differences as to the navigation of 
the Clyde 5 by which it was provided, That in all time hereafter the 
veflels belonging toGlaigow, Port Glafgow, &c. going to the harbour 
of Dumbarton, ihould have exemption from the payment of any duty 
to the faid burgh : " And in like manner, thzt the haill veflels and 
boats belonging to the burgcfles, inhabitants of the borough of 
•* Dumbarton, are exeemed from, and nowife liable in payment of 
any duty whatfomever at the faid borough of Glafgow, feroomilaw, 
Port Glafgow, or any other port or harbour belonging to them ; 
fo that both boroughs are hereby declared free at each others ports 
** in all time hereafter." 
The queftion having been reported upoB infOTmatfons, 

The purjiiers pleaded : 

The coutrad in 1700, and the right thereby acquired from the 
town of Dumbarton, was the town of Glafgow's only title to their 
former duties, and confequently the only ground upon which the 
town of Glafgow could apply for or obtain the duties granted by the 
prefent ad, as in lieu of the former fettled by the tranfadton with 
the town of Dumbarton, under the refervation fpecified. This being 
the cafe, it would be highly unjuft if the town of Glafgow was to 
profit thereby at the expence of the town of Dumbarton, or be in- 
titled to exad duties which, had matters remained upon their former 
footing, never could have been demanded* 

As the legiflature unqueftionably meant.40 extend equal juftice to 
all the fubjeds of the kingdom^, it never could be preuimed to have 
intended fo ftrong a meafure fo prejudicial to the intereft of one 
borough in favour of the other, and in violation of fo fair a contrad 
of fuch old Handing, and which had been the uninterrupted rule of 
pofleffion for feventy years. 

It was impoffible to fuppofe that (uch an ad would, have been ob- 
tained, fraught with injuftice, had the legiflature been apprifed how 
matters flood betwixt the two boroughs upon the footing of the con- 
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Jtrad : (o that the concealment of thefe circumftances amounted to a 
fraud upon the part of the town of Glafgow, which precluded that 
Community from founding upon the ilatute that had been fo impro- 
perly obtained. 

This ad had been applied for and obtained without the purfuers 
privity or knowledge ; and however much the fubjed may be pre- 
fumed to be in the knowledge of an ad of Parliament^ when pafTed 
into a law^ the revile took place with regard to a depending bill ; 
which none of the lieges, except thofe who were made parties^ were 
prctumed to know any thing of. And even fuppofing the purfuers to 
have been in the knowledge of the application for this change of the 
duties, it was not incumbent upon them to have ftated themfelves as 
parties in oppofition to the ad, having reafon to confider the contrad 
1 700 as a fufficient fecurity and protedion of their privileges^ 

^bc defenders pleaded^: 

The purfuers were now too late^ and came to a very irnpropet 
place to fet np the right of exemption claimed. Whenever the enad- 
ments of a ftatute were general and explicit, it was not in the power 
of courts of law to introduce arbitrary exceptions by Implication or 
lartificial reafoning. It was the bufinefs of the legiilature itfelf to 
introduce fuch exceptions «s were thought to be juft and reafonable ; 
and if parties negleded to put in their claims where they could alone 
be heard, they had themfelves to blame ^ but no Inferior authority 
could fupply the defed. The ftatute in queftion afforded an example, 
where the legiflature had interpofed in favour of particular rights, 
viz. as to the ferry-boats at feveral different places upon the river ; 
which furnifhed an additional argument againft the purfuers demand, 
^nd (hewed, that in paifing the ftatute, the rights of others who had 
juft pretenfiom had not been negleded* 

The complaint of injuftlce, and argument reared upon the oneroiity 
of the contrad, were without foundation. The duty was not im- 
pofed to enrich the city of Glalgow, but to defray the expence of 
improving the old^ and making new quays, to render the navigation, 
ihipping, and landing of goods, moreeafy ; and as the purfuers would 
enjoy that benefit in common with the reft of the lieges, it was but 
equitable that they ihouid contribute in proportion to the expence. 
The validity and onerofity of the contrad did not Influence the pre- 
ient queftion : it related entirely to duties of anchorage^ and others 
then preftable at the Broomilaw, and the other ports and harbours 
belonging to the town of Glafgow; but it never could be pled upon 
as a difcharge of or exemption from thefe new duties recently laid 
pn by Parliament, long after the contrad^ and fo^ reafons and pur- 
pofes which did not^ at the date of that agreement, exift. 

The Lords framed their judgment upon the general point ; and as 
the ad was a' public ftatute, and the words clear and general, without 
making any exception, a very confiderable majority was of optnioa 
that no relief could be given. Though they could explain an slGl of 
the legiflature, they had no power to fupply or corred it ; and could 
even give it no other interpretation than the precife terms uied oa-- 

turally. 
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turally, and pofitively authorifed. It was alfo bbferred, That as 
there appeared to be a hardihip in this cafe, the town of Dumbarton 
was intitled to bring an adion of damages againft the town of Glaf^ 
gow upon the warrandice in the contrad, fo far at leaft as regarded 
the old duties. 

The judgment ^as, ^* In refped the words of the -ad of Parlia- ^^^ ^^ 
" ment are general, impofing the duty ia queftion on all ihips or. '"*' 
" veilels coming to theSroomilaw or harbour of Glafgow, find they 
'** can give no relief to the •town of DumbaPton in this adion^; and 
^' therefore difmifs the procefs of declarator at their inftance.'*' 

In confequence of the fuggeftion from the Bench, the town of 
Dumbarton brought a procefs of relief upon the warrandice in the 
contrad 1700.; and in a -reclaiming petition, craved that it might be 
reported and conjoined with the declarator of exemption. Upon 
advifing the petition and aofwersyit was conjoined with the preceding 
procefs. The town of Dumbarton was afterwards found intitled to 
the benefit ^f the contrad; and a remit made to the Lord Ordinary 
to afcertain the proportion of dues they were to pay. 

Xord Ordioary, jfuebaJicL For the Town of Dumbarton, A^ LoiUatt. 

X^lerk, CampbelL Tor the Town of Glafgow, Adv* Montgometyf Sol.JI*Ihmdaif 0aln. 
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ROBERT WARRAND Poftmafter at Invemefs, Purfuer; 

CONTRA 

« 

HUGH F ALCX)NER Merchant in Inv^mefi, Defender. 

Reparation.— W&rr^ one ^wrote a private tetter, accufing un inferior pqft* 
majier to bis fuperior cf malverfation in office, the fame held to be an in-- • 
juriaus libel and aSionable^ the accufer having declined to make goad bis 
cbarge. 

WARRAND having had a quarrel with Falconer upon his not 
having delivered his letters one night when the pdl had ar- 
rived later than ufual, and Falconer having, upon that occafion, inrult"- 
ed Warrandi a criminal profecution was brought againft him, in 
which he was found guilty, and fined in 600 merks. 

Before this trial was brought. Falconer, in a letter to the Poft- 
mafter-general, made a complaint of Warrand, and ftated, "^^ I am a 
merchant here, who have fufiered greatly by the bad behaviour of 
your deputy : I have the moft convincing proof of his keeping up 
my letters i and h«vc great reafon to fear that he may greatly hurt 

" my 
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my. iflteteft by fiich pradices« It could likewife be proved that he 
*^ detaiofid ktters for others in this town ; and that he opened and 
"* tend them," 

The contents of this letter having been communicated to Warrand 
by the Poftmafter-general, he, in order to vindicate himfelf, brought 
' an ajftion of injury and damages againll Falconer^ who, in defaicc^ 
Jlated^ That the letter h^d not been written with the ^deiign of calum- 
niating the parfuer, but had been intended merely as a private piece 
t>f information to the Poftmailer-general ; who he did not conceive 
would have made it public. If be entertained fufpicions of the pur* 
fuer^s condu6t m office, he was authoriCed to give information of 
them to his fuperior, that enquiry might be made ; and in the cafe, 
Fount, and Forbes, ifl Jan. 1709, James c(mtra Watkins, it was found, 
That infonnation fent to the Commiffioners of the Guftoms, of the 
miibehaviour of one of their &rvants, was no foundation for a libel 
'of icandaL 

The Lord Ordinary *' repelled the <iefcnces pled for Hugh Fal- 
coner the defender; £nds the adion competent; and ordains the 
defender to fay, Whether he intends to fupport his accufation of 
the purfuer in terms of laid letter j and in what manner ? 
Falconer gave in a petition to the Court ; upon advifing which, 
with anfwers, it was obferved upon the Bench, lliat, in cafes of this 
nature, if information had been given in a cool and decent manner, 
with a view to the public benefit, and to get an abufe, in a public 
officer, redified, the .animus injurian^i would not be inferred j and 
though the information even had been erroneous, yet if the informer 
liad, upon fome probable ground, been mifled, no a^ion would lie. 
The Judges were, however, clear^ That no circumllances of that 
nature occurred in this inftance ; but that the letter had been writ- 
ten with an injurious intention, more efpecially as the defender de- 
clined to make good his accufation« 




Kov. 19. 'pjjg Lords accordingly adhered. 


Xord OrdmrjFf SJBo^L For WVirvod, ^t Murray, 

Clerk, Prmgle, For >Falconer| E/f bin/Ion. 
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No. CVin. November 19. 1771. 

WILUAM GARDINER of Ladykirk, and JOHN CAMPBELL of 

WcUwood, Sufpenders ; 

CONTRA 

ROBERT AGNEW of Sheuchan, charger;; 

'Debtor and Creditor.— /j a creditor hound de jure to ajfign bis ground 

of debt to a co^obligantj who, without having been called upon^ before the 

term of payment^ and in particular and unufual circumftancesi tendered 

him payment of bis bond? Andis fuch creditor^ for having refufed to aj^ 

ftgUy liable in damages to the co^obligant? 


Meflrs Gardiner, Campbell, and WilHam Donald, were co-obli- 
gants in a bond for L. 1200 to Robert Agnew. Donald having 
become bankrupt,^ Gardiner, upon the nth June 1770, went to 
Agnew's houfe at Stranrawer, and having offered inftantly to pay 
down the L. 1200 with the interell due, infilled he fhould accept it, 
and grant an aflignation of the bond, to enable them to operate their 
relief for Donald's proportion of the debt. 

Agnew at firfl ftated objections to receiving the money between 
terms ; yet at length faid he was willing to take payment, give up the 
bond with a difcharge on the back, but would not grant an afligna- 
tion. 

Donald's effedls having been carried off by other creditors, MefTrs 
Gardiner and Campbell, upon the ground that they had been pre- 
vented from operating their relief againft Donald their debtor, by 
the tortious ad of Agnew in refufing to grant an afOgnation, pre- 
fented a bill of fufpenfion ; which, after fetting forth the res gejia^ 
and that they were threatened to be charged for the whole debt, in- 
fifled that the charge fhould be fufpended qui^ad a third* 

The queflion having been reported to the Court, 

MefTrs Gardiner and Campbell, tbefujpenders^ pleaded: 

imOf It was now an eflablifhed point in law, whatever it might have 
been fx)rmerly, that a creditor, upon receiving payment from one of 
feveral co-obligants, whether cautioners or principals, was bound, 
for their relief, to afEgn the debt. Principles of Equity, v. i. p. 114. 
126. Bankton, v. i. p. 23. Ibid. b. i. t. 24. § 2. B. 3. t. 4. § 8. 
Spottifwood's Stiles, p. 212. 249. 511. 

Upon fome occafions, in the lafl century, before the law on this 
point had come to maturity, it had been found that creditors were 
not obliged to af&gn* Stair, loth July 1666, Home. Fount. 3ifl 
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Dec. 1697, Rae ; yet even then, the obligation to affign had, in foinc 
inllances, been enforced. Stair, 10th Jan. 1665, Lefsly contra Gr^iy^ 
Did. voce Debtor and Creditor, 15th July 1680, Anderfon. Fount. 
25th Nov. 1708, Adamfon contra Lord Balmerino. 19th Dec. 1705, 
Heid centra Mixi. Lfi the cafe, Fac. Col. 9th June 1752, inhere the 
point occurred incidentally, the Court ordained the creditor to aflign ; 
and^ iimilar judgment id principle was ^rvdn^ Fac. Col. 4th March 
1757, Maule row/r/i Graham. 

Inflances of affignments of this nature occurred everyday in rank- 
ings and other competitions of treditors ; where a Catholic creditor, 
who chofe to take his payment out of one particular fubjeft, was 
obliged to aiHgn to a (ecotidary creditor who may have affedted that 
fubjed, and who would otherwife be cut out — a rule clearly derived 
from analogy to that maintained in the prefent inflance. An affig- 
nation of this nature was a neceflary extrajudicial deed : and the 
queftion admitted of no diftinclion, whether the payment bad been 
forced by diligence, or was voluntary ; more eifpecially as, in the pre- 
fent cafe, owing to the bankruptcy of the co-obligant, it was at all 
•events a necejfary one. L. 17. tt. de Fidejufs. L. 11. Cod* de Fide- 
jufs. Did. voce Debtor and Creditor, 2jft Dec. 1710, Pitcairn. 
Erfkine, b. 2. t. ii, § 8. 

'^do^ As the fufpenders Were therefore intitled dejare to dfenrand an 
a^gnatidn to the bond, the confecjuences of the charger's refufai 
could not admit df a doubt. It was a fixed principle, that wherever 
a creditor dire<^ly or indiredly took any ftep, by which the relief of 
the cautioner was either deftroyed or diminkhed, be eo ipfy was bound 
to relieve him of his obligation to that extent. Did. voce Debtor and 
Creditor. Fount. 27th July 1708, Creditors of Nicolfbn contra Earl of 
Salcarrais. Dalrymple, 25th Jan. 1 71 7, Wallace rw/r^ Lord Elibank, 

Mr Agnew, the charger j anfwtred: 

i«K?, The argument, with refpeft to cautioners being intitled to 
afGgnment of any fecurity in the perfon of the creditor, did not ap- 
ply to the prefent cafe. An aflignment was no doubt, in fome cafes, 
demanded as a matter of right, viz. where collateral ojr feparatc fe- 
curities were to be conveyed; but not where the purpofe was only 
to convey a right already competent de jure^ and which might be 
rendered effedual by a procefs at law. Such was the fituation of a 
cautioner, who, althoogh he had no bond of relief, was enabled, by 
an adion againft the debtor, to m^ke his relief efledual ; and as an af- 
fignment was not neceflary, except to fave him the trouble of an 
adion, there was no principle or reafon why he ihould be intitled de 
jure to exadl it. Stair, loth July 1666, Home. Fount. 31ft Dec. 
1697, Rae contra Panton. 12th Dec. 1695, Wood. 
. Two or more obligants, bound in a bond as principals, conjunflly 
and feverally, were precifely on the fame footing as cautioners. If 
one paid the debt, he had no occafion for an aflignation againft the 
reft ; for, dejure, he was intitled to relief of them pro rata. Did. 
n)oce Debtor and Creditor, p. 221. 

ido^ The prefent cafe was more unfavourable than any that could 

well be figured. The charger had not applied for payment of the 

bond| 
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bond, nor did he even exped or wifli it to be paid : on the contrary, 
the fufpenders had prefled the money upon him at a raoft unreafon- 
able time, under their own conditions ; and as it could not be faid 
'that he had diftrefled them for payment, there was no claim of relief 
whtich ihey had to operate. 

-As the money had been tendered without diftrefs, it was natural, 
and the chifirger was intitled to prefume that it belonged to all the 
three co-obligants, and that the purpofe of making the payment was 
to extinguifli the debt. In this iituation, accordingly, as there might 
not have been an equitable claim in exiftence to be relieved from, 
the charger would have been to blatne, had he put into their hands 
an engine to diftrefs, and perhaps to ruin, the credit of this third 
obligant. 

As the charger therefore had pot been in culpa^ the confequences, 
whatever they may have been, could not be imputed to him : and the 
fufpenders were themfelves to blame in not having taken a bond 
of relief from their co-obligant; which would have enabled them to 
adl with whatever diligence they (hould think neceffary. 

The Judges were a good deal divided upon this queftion. Several 
maintained,' That a creditor was obliged to grant an aflignation de 

jure J while others held it could only be demanded ex equitate. The 
majority, however, were of opinion, That the charger had not aded 
improperly; and as the demand made on him refted only upon equi- 

^ table confiderations, it would have been oppreflive to punifli him for 
an innocent miftake in law. The circumftances alfo, in which the 
demand had been made, were fo uncommon, that it was not furpriiing 
he fhould have hefitated; and in particular, that the fufpenders were 
not intitled to favour, as, by not taking a bond of relief from Donald, 
they had been themfelves to blame. 

They accordingly " repelled the reafons of fufpenfion, and found Nov. 19. 
** the letters orderly proceeded." And thereafter a reclaiming pe- ^^'*' 
"tition, without anfwers, was refufed/* 

« 

Lord Ordinary, AucbadicL i For Gardioer and Campbell, JVlgbit Gt9. Fer^uffon. 
Clci^, Tait. For Agnew, Hay Campbell. 
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No* CIX. Novetnber 20. I77i^ 

JAMES SINCLAIR Writer in Edinburgh, Purfuer 5 

CONTIVA 

ROBERT ANDERSON, and others, Creditors of the deceafed James 

Frafer, Defenders. 

¥iAK.-^^Wbere an heritable fubjeB was defixned in a marriage contraS to 
the bujband and wife in conjunct fee and liferent^ and to the heirs of the 
marriage y whom failing to the heirs of the wife, the fee found to he in the 
wife, though the provijion was not gratuitous but reciprocal^ and though 
nothing elfe was given in name of tocber. 

JAMES FRASER having, in the year 1705, entered into a marriage 
with Margaret Torry the purfuer's grandmother, a contrad was 
entered into by the parties ; in "which the hufband became bound to 
make the following provifions : . 

ijl, To fecure 3000 merks to himfelf and fpoufe, and the longeft 
liver in conjund fee and liferent, and to the heirs to be procreated; 
\7hich failing, to the hufband's other heirs and aflignees. And for 
her farther fecurity, he became bound .to infeft himfelf and her, and 
the heirs as above noticed, in certain heritable fubjeds, valued at 
14C0 merks. 

2^, He obliged himfelf to provide the one half of the conqueft to 
himfelf and fpoufe, and the longeft liver in conjund fee and liferent, 
and to the hdrs to be procreated ; T^hich failing, to his other neareft 
heirs : the other half was provided to himfelf and the heirs of the 
marriage ; which failing, to his own other heirs. 

3^, He provided her to one third of the plenifhing if there were 
children of the marriage, and to one half if there were none. 

The contraft contained a claufe, by which the above provifions, 
" together with the liferent referved of all the lands underwritten 
" pertaining to the faid Margaret Torry herfelf," were accepted of 
by her, ** in full contentation and fatisfadion of all conjund fee, 
" terce, executry, &c.*' 

Margaret Torry was pofTefled of an heritable fubjeft ; and fhe ac- 
cordingly became bound ** to infeft and feife the faid James Frafcr 
** and herfelf therein, the longeft liver of them two in conjund fee 
** and liferent, and the heirs whatfoever of their body to be procreate 
** betwixt them ; which failing, to the heirs whatfoever to be law- 
** fully procreate of the faid Margaret Torry her body in any other 
** marriage; which failing, to the children lawfully procreate or to 
** be procreated betwixt Robert Anderfon and Margaret Smith bcr 
" mother, and their neareft heirs and affignees whatfoevet, heritably 

** and irredeemably.** The contraft contained a procuratory in tbc 

fame 
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fame terms, and thereafter a clauie, conftituting '^ the faid James 
Frafer in liferent j her aflignee, to the mails and profits immediately 
after her deceafe, in cafe he (urvive her, and yearly and termly 
** during bis lifetime.^* And (he farther conftituted her hufband, and 
the heirs to be procreated betwixt them, her ceffioners and aiCgnees, 
to all goods, debts, and fums of money, falling to her through the 
deceafe of her father^ 

The heritable fubjedl, conveyed by this contrad, having been at- 
tached by the hulband*s creditors, and he having died, the purfuer, 
as in the right of Margaret Torry, by difpofition from Margaret 
Frafer his mother, the only furviving child of Margaret Torry, chal- 
lenged the right of the creditor^ ; fo that the queftion came to be, 
Whether, by the conception of the contradl 1705, the fee of the fub- 
jefts was vefted in the huiband or the wife ? Upon this point, 

The purfuer pleaded : 

imoj The decifion of the queftion, as to who was fiar in provifions 
of this nature, depended upon certain legal diftindions, ly?. Whether 
the fubjed flowed from the wife or her friends? zdly, Whether it 
was conveyed to the hufband gratuitoufly, or for an onerous caiife T 
and if conveyed oneroufly. Whether it was conveyed nomine dotisT 
3^/^, Whether the heirs, firft called in the fubftitution after the heirs 
of the marriage, were the hufband's or the wife's ? 

When the prefent cafe was judged of, according to thefc rules, the 
conclufion was obvious. The fubjedt flowed from the wife herfelf. 
Though it had not been given gratuitoufly,- it bad not been given vo^ 
mine dotis j in x\\tfirji place, as it was heritage^ where the prefumptioa 
did not hold ; zdly^ As there was another tocher ftipulated, viz. the 
moveable fuccefllon, to which ftie had right by her father's death; 
and as to the laft criterion, not only were her heirs called imme- 
diately after the heirs of the marriage, but a feries of her heirs and 
friends were fubftituted to thefe, and the hufl>and*s heirs nowhere 
called at all. ^ 

A number of authorities were referred to* 18th Dec. 161T, Lord 
Kinnaird contra Lord Pitfoddels. Stair, b. 3. t. 5. § 51. Stair, 12th 
July 1671, Gaims contra Sandilands. Di<Sl. v. 1. p. 300. July 1720, 
Creditors of Elliot. June 1733, Angus contra Ninian. Ibid, voce 
Fiar. Hope, 24th July 1622, Ramfay contra Maxwell. Stair, 20th 
Feb. i6<)7, Cranfton fo/2/ria Wilkifon. Forbes, 21ft Nov. i7a5, Cre- 
ditors of Emflaw contra Douglas^ 4th Feb. 1709, Fead contra Max- 
well. June 1727, Edgar contra Edgar. 

ido^ Independent of the conclufive inference to be drawn from the 
legal diflinftions noticed, the after claufes of the deed- were fuffi- 
ciently explanatory, as to whom the fee was vefted in. In the pro- 
vifion made by the hufband, the deftination was to bis beirs and offig^ 
nees wbatfoever j while, in the provifion by the wife, it was to ber beirs^ 
l^c. : a difference of termination, which evidently indicated that the 
parties meant to diftinguifti betwixt the effeds of the two. The 
terms of the affignation to the mails and duties, which were conveyed 
to the huiband in liferent^ yearly and termly during bis lifetime^ were, 
in like manner, perfcdly decifive of the meaning of the parties. 

4 O Robert 
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Robert Anderlbn, and the other creditors, anfwered: 

imOf It was generally underftood, that claufes of conjund fee and 
liferent to bufband and wife, veiled the fee in the faufband as the 
dignior perfona^ unlefs there was a reflridlion of the hufband's right; 
which was done by exprefling it to be for his liferent ufe allenarly. 
Though this general rule had, in fome cafes, been departed from, 
where the fettlement was gratuitous, and where the fubjecS devifed 
flowed from the wife, or was made to terminate on her heirs ; yet, 
when the fettlement was executed for an onerous caufe, as in view of 
reciprocal provifions by the hufband, or where it was given as a tocher, 
whether exprefsly faid to be fo or not, the fame rule, in favour of the 
bufband as fiar, was obferved. 

In the prefent inftance, there was no reftriftion of the huftand's 
right. The fettlement was not gratuitous, the reciprocal provifions 
by the bufband being fully adequate. The wife had no other tocher 
than this fubjecS ; nor was any thing elfe mentioned upon her part in 
the contrad of marriage. The intention of parties was alfo evident 
from the contrad : it was provided, that the liferent provifion, ** to- 
gether with the. liferent referved of the lands under written, per- 
taining to the faid Margaret Torry,^* were accepted of ^* in full fa- 
" tisfadion of all other conjund fee, terce, &c. ;" which (hewed that 
the interefl received by the wife was only a liferent^ and that the 
conjund fee in the fettlement imported no more. 

The ' following authorities were referred to. Stair, 227. 502. 
Bankton, v. 2. p. 336. Did. v. i. p. 299. 29th Jan. 1639, Graham 
cofitra Park. Ibid. p. 300. July 1720, Elliot. Stair, 12th July 1671, 
Gairns contra Sandilands. Fac Col. 30th July 1766, Watfon contra 
John ft on. 

idoj It would be contrary to the rules of found conftrudron to in- 
terpret the claufe aflignihg the mails and duties, in contradidion to 
every other claufe in the deed } and if it had been the intention of 
parties to reftrid the hufband's intereft, it would have been done in 
the difpofitive claufe, which was the proper place. 

/ 
Nov. ao. The Court was unanimous that the fee, in this cafe, was vefted ia 
*"'• the wife : it was therefore found, " That the fubjed belonged to 
*^ James Sinclair ; and it was ordained to be ftrack out of the fale 
*' accordingly." 

Lord Ordinary, ■ For Sinclair, Jo, Scott, 

Clerk, Pringk. For Anderfoo, &c. Co/mo GorJotu 
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No, ex. November 23. i77i« 

JOHN MACADAM of Craigengillen, and others, Purfuers ; 

CONTRA 

WILLIAM MACILWRAITH, JAMES GRAY, and DUNCAN 

NIVEN, Defenders. 

I 

Bankrupt- ACT, 1696, c. 5. — The apprebenjion of a debtor^ and his being 
in cujlody of tbe mejfenger upon ^ caption^ held to he imprifonment within 
the meaning of thejiatute. 

JOHN ALISON being in debt to a number of creditors, upon the 
31ft March 1768 was apprehended upon a caption at tlie inftancc 
of Macilwraith ; when, upon making a partial payment of the debt, 
and granting an heritable bond for the refidue^ he was difmifled from 
the cuftody of the mfeflenger, the caption being ftill kept hanging 
over his head undifcharged. 

In the month of April and on the 21ft of May thereafter, Alifon, 
being perfedlly infolvent, granted feveral heritable fecurities in favour 
of the defenders his creditors j which were accordingly challenged 
by the purfuef upon the a<ft 1696, c. 5. as having been granted with- 
in lefs than fixty days of his notour bankruptcy. 

The argument ufed by both parties, in this cafe, was precifely the 
fame that had been urged in the cafe, Fac. Col. i8th Feb. 1755, ^^^^ 
ditors of Woodfton contra Colonel Scott of Oomiftonc. 

The purfuers infifted. That the ftatute being intended to aid the com- 
mon law in preventing frauds, was intitled to a liberal conftruftion : 
that imprifonment was only a mark of bankruptcy, and being in the 
cuftody of a meflenger was equivalent to imprifonment ; and fo it 
had been decided in the cafe mentioned in the Houfe of Lords, where 
it was declared, "That the debtor having been arretted, and adually 
** in cuftody of the meflenger upon the caption, was imprifoned 
" within the true intent and meaning of the ad." 

The defenders^ on the other band, maintained. That the ftatute wa§ 
to be ftridlly interpreted, and that the law admitted of no equivalent 
for adual imprifonment : and that, in the prefent inftance, there had 
been no cejfio fori^ as the debtor had, after his apprehenfion, carried 
on bufinefs as ufual. 

The purfuer feparately urged and founded on two ads of warding, 
that, on the 27th of May, bad been executed againft the bankrupt 
upon two regiftered protefts; but upon which, on account of his 
being then at the point qf death, no imprifonment had followed. 

The 
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The Lords, in giving judgment, paid no regard to the ads of 
warding, which they deemed infufEcient ; but were clearly of opi- 
nion, That the apprehenfion upon the caption, which, notwithftand- 
ing his liberation, had ftill been kept up in force, was a fufficient 
fulfilment of the ftatute, and that the cafe of Woodfton muft be 
followed. 

Nov. 23. The following judgment was given : "In refpedl John Alifon's in- 
'771- ti folvency, at the time of granting the deeds challenged, is fufficiently 
inftruded; and that it is alfo inftruded, that, on the 31ft March 
1768, he was apprehended and in cuftody of a meflenger, in virtue 
** of a caption, on a debt due to William Macilwraith, from which, 
though he was afterwards difmifled, yet the debt and caption were 
never difcharged : therefore tlie Lords fuftain the reafons of the 
redudion of the deeds challenged as falling under the ad 1696, 
and remit to the Ordinary accordingly/' 

Lord Ordinary, AuchenlecL Tor Macadam, A, Lockbart. 

Clerk, Taii. For MacQwraith, G. Wallace. 
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MARGARET FISHER, Relia of Alexander Farquharfon, Purfuer ; 

CONTRA 

FRANCIS SMITH, and ELISABETH SHEPHERD his Wife, De- 
fenders. 

« 
Exhibition.— Oath*— 0«^ purjued in an eikibition^ who deponed^ 7'bat^ 
at dejire of the maker y be bad dejlroyed tbe deed called for y but only after 
tbemaker\s deatb, found to bave aded unwarrantably^ and fubjeBed in 
payment of a bequejl contained in tbe Meed dejlroyed. 

T^HE purfuer brought an a^ion againft the defenders, libelling, 
" That the deceafed Mr John Shepherd executed a deed, giving 
** or difponing to the purfuer's children a certain fum of money; 
** which deed, about the time of his death, he delivered to Francis 
** Smith or Elifabeth Shepherd, and which they Hill had in their 
** cuftody, or had wilfully abftraded ; and therefore calling for ex- 
^ hibition^f the faid deed.*' 

Befides thefe parties, three other perfons, who were fuppofed to 
know fomething of the deed, were called as defenders ; who, in fub- 
ilance, deponed, That they knew of fuch a will ; and one of them 
fwore that he had feen it in the haqds of Francis Smith, had got from 
him a reading of it, and that there was a fum therein bequeathed to 

the purfuer's children. 

Trancn 
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Francis Smith deponed, That he faw the will in queftion, and that 
400 merks were therein left to the purfuer*s children : That Mr Shep- 
herd deiired him to do with the will what he pleafed ; and that, about 
the time of Mr Shepherd's death, or fome time thereafter, he burnt 
the iknie« And Eiifabetb Sbepberd deponed to her having beard the 
will read : That it contained a legacy to the purfuer's children, and 
that her hufband bad told ^ber he had burnt it» 

The queftion having been reported to the Court, 

The defender maintained^ That this oath could not be divided: he 
had admitted that he'had the will in hk podeflion, and that he had 
deftroyed it, but he had at the fame time declared that he had done 
fo in confequerice of orders from, the tefiator j fo tbat this laft was 
an intriniic quality in'his oath : That his condud had not only been 
warranted, but, as he had followed the teilator's diredions, he would, 
had headed otherwife, have been to blame. 

Tbs purfiMT anfwired : 

That the quality in Smith's oath was not ratrmfic : there was no 
Teference to oath as to the conftitution of the legacy, that was proved 
aliunde J (6 that, as he had not now the deed to produce, it was in- 
cumbent upon him to prove that he had the teftator's orders to deftroy 
it; which, as it reftcd merely upon his own averment, had not been 
done. But even, according to his own ftatement, Smith had aded 
illegally ; for as the deed had fubfifted after the teftator*s death, it 
came to be bis ultima volmtas^ which no one had then power to can- 
cel or deftroy. Did. v* a. p. 298. etfeq. Stair, 29th Nov. 1679, 
Irvines contra Kirkpatrick. 16th July 17 14, Corfe contra Sir John 
Kennedy. Falc. 16th July 1749, Ewing contra Dundas. 

The ^following interlocutor was pronouticed : ^*Tind fofficient evi- Nov. 23. 
^* dence, that the within-mentioaed teftament, containing a legacy '"^' 
" of 460 merks to the purfuef's children, did exift after the tefl:ator*s 
" death, and was unwarrantably deftroyed by the faid Francis Smith : 
♦* and although the fame cannot now be exhibited by him, find there 
*' is fufficient foundation fDr an adion for payment of ^id legacy, 
** without neceflity farther of proving the tenor of faid teftanient. 

Lord Ordinaiyy Monioddo. For Fiiher, y^. Douglas* 

Clerk, Ro/i. For Smithy D. Graeme. 
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No. CXII. November 27. 1771. 

ALEXANDER MACLATCHIE, Putfuer; 

CONTRA 

MARY BRAND, Defender. 

Witness.— 03;V<5io« of partial coun/eU 

THE purfuer having birouglit a redudicn *of a deed, executed \pf 
the defender's hufband upon the head of mcapacity , the defender 
propo(ed to examine Archibald Malcolm wrker in Dumfries, the 
\7riter of the deedy and an inftrumentary witnefsj which was objeSed 
to by the purfuer^ u Malcolm had been the defender's agent in the 
caufe from its commencement down to the taking of the proofs had 
correfponded with the defender's agent in Edinburgh ; and had given 
partial couuTel throughout^ hy iuggefting what occurred to him as 
material, fearching for and tranfmittingthe proper writings toEdin* 
burgh^ and by procuring information as to proper wknei^ &c» 

Thefe fads were partly jwroved by a letter from <he defender's 
agent in Edinburgh j which, to a certain extent, admitted that Mal- 
colm was ^enoployed in condudting the caufe, and were farther oBered 
to be proved by letters from Malcolm in the agent's .pofTeiEoiu 

T'be defender admitted^ That, in the commencement of the caufe, 
Malcolm had correfponded with her agent in Edinburgh^ and had 
tranfmitted to him the information with which flie Md fomiihed 
him ; hot that this correfpoodence had been entirely difbcmtinued. 
That, in the prefentxafc;, he was a neceflary witnefs, being alxnoft the 
only perfon who could explain in what manner the deed had been 
executed, from whom he had received his inftrudions, .and whether 
the defond ibemed perfedly to underftand the import of tbe deed, 
and what he was doing. Falcon. 2 ill Nov. 1749, Earl of March coih 
tra Sawer. 

^^ov. 27. The depofition had been t^en and fealed up^ hut the Court were 
'771* unanimous in refufiqg to allow it to be opened and made a pan of 
the proof, grounding their opinion upon the objedion of partial 
couniel given in the caufe. 

Lord Ordinary, Gardenji(m. For Maclatchie, Loekbati^ M^daurim^ A* Fergujm. 
£lcrk, Campbell* For Brand, Sol* H. Dundatf Moiqwuu^ Abcrcrambii* 

Jteverfed upon Appeal. 
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No. CXin. December^, 1771. 

[TEINDS:] 

:3FRANCES WALLACE DUNLOP, and JOHN DUNLOP, Esq, her 

Hufband, Purfiiecs^ 

jCONTRA 


THE EARL OF STAIR, Defender. 

» 

'Teinds.— .^ de^ne of locality^ in reJpeS it bad been pronounced in ahfenccy 
and tbat an error bad beenjallen into, and a njurong done y reduced. 

IN the year -1 760/Lady Wallace, the purfoer-s mother^ as proprtetrix 
of the lands ^fiLochryan in the pariih of Inch, and county of Gal« 
loway, brought a procefs ^gainft theOf&cers of State, John 'Dairy m« 
pie of Stair, tackfinan of the teinds, and others having intereft ; con^ 
eluding lor reducSlion of aidecree of locality in favour of the* mi* 
niiler of the parilh^ pronounced asd approved of in tlie^year 1755* 

The grounds of reduction were, \ftj The decree had been in ab« 
fence as 'to the purfuers; aJ, The locality liad proceeded upon an 
erroneous rental* of the purfuers lands; 3 J, T4ie ta;ck,-to ^hich Dal- 
rymple of Stair the taekfman pretended right, being upon the point 
of expiring, was* no fufficient ground to give him a privil^e.of exr 
empting his own lands in perpetuun^ and burdenii^g thcrreft-of the 
.parifb. 

. A;proof was allowed the'^purfuers of the rental of their \[aads:prior 
to the year \ 755 \ from which it appeared, that the rental, then given 
in by the minifter, >exceeded the true proven rental in JLpi : 15 : 7 
Sterling, 

The .procefs lay over till the year 1768, when the Earl of Stair^s 
tack of the teinds had expired: it was then carried on at the inftance 
of Mrs Dunlop, who had been ferved heir of entail to Lady Wallace 
her mother; and a fummons of valuation was at. the fame time re* 
peated of the teinds of Juochryan. 

In fuppoft'af tbe.redu<^ion, the *pur/uer, pleaded: 

ximoj Though Several ^of the heritors had appeared in tlie procefs, 
the decree of locality in 1755 had been entirely an abfence of Sir 
Thomas Wallace, his lady, and. their fon, the parties who for their 
intereft (hould have beencalled^ and as that had been the cale, they 
would fall of courfe to be reponed againft whatever had been done 
to their prejudice* 

2^(7, The decree was, on two different grounds, erroneous : i^, la 
the rental given in, and in the decree of locality which followed^ no 
lands or teinds were flated as belonging to Lady Wallace or her huf- 
band. 
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band. Lochryan^as faid to belong to Sir T'bomas Wallace* s Jon; and 
in the decree, the flipend was allocated upon the teinds of £ochryan 
belonging to Thomas Wallace^ Jon of Sir Thomas Wallace. The defender 
mud a^ordingly find out where thefe lands were ; for the pucfuers 
lands, as he died in a ftate of apparency, never had belonged to the 
fon. arf, The- error in the rental ww obvious. The random fcheme 
of the rental of thefe lands, erroneoufly faid to belong to Thomas 
Wallace, and upon which he wa$ 'hdd asooo&fled^ ftared them at 
L. 3490 Scots*; but by the proof in thtt prefent procefs, allowing for 
the proper dedudions, they amounted to L. 2376 : 12 ; 11; which left 
a difference or overcharge of L* 11-13 : 7 : i Scots, or L. 92 : 15 : 77 
Sterling. 

jfio, Tlie prorogated right of tack, by which the Earl of Stair at 
the time of the allocation had a right to the teinds, was now expired ; 
and as he had entirely exempted his own lands^ chough he had above 
one half of the parifti in property, the locality fhould now be fo al- 
tered as to include thefe lands, and thereby to lay the burden of the 
ftipend proportionally upon the whole heritors. A tack of teinds 
was merely a temporary right j iand, in various ^na<ftmetits, the right 
of the tachfman was accurately diftinguiflied from that of the titnlar. 
By the king's decreet- arbitral, the right of the tackfman, in the «fe 
of a fale, was declared to be coifiiform to the years of the tack to run; 
and by the afl? 1617, c. 3. though prorogations of tacks were declared 
to be valid, it was exprefsly provided, that the power to grant tacks 
fharll, Oil the expiry of thofe cufrettt, return and pertain to the titu- 
lars. The arbitrary power of allocation, exercifed in thi« cafe, aot 
only to hold during the iubfiftence of his own right, but rmpofed 
upon the heritors in perpetuumj was repugnant to the nature of a tack, 
and t6 the intendment of the legiflatnre. Tkular« might thereby 
^nd their property at the end or a tack entirely ali6B^:ed without 
their confent ; whilft the benefit allowed to heritors by the Crowiii 
that they ihall be proportionally burdened to the extent ^ their 
teinds, would be entirely count^aRed. 

■ 

• • • . 

The defender anfwered: 

itno, The decree cotild not be confidered as in abfence quoad the 
purfuers. One council was marked as appeariufg for Agnew of Sheu- 
chah, and other council as appearing for the baill atbep defenders, 
which muft comprehend the purfuers predeceflbrs as much as any 
other within the parifh ; and as they were regularly held as confef- 
fed upon the rental given in by the minifter,^i imputMt if tbey were 
thereby hurt. 

ido^ The erroneous rental given in by the minifter could afford no 
objedlion to the decree of locality now under challenge. The in- 
tention of that rental was only to give a view to the Clourt, that 
there was fufficiency of funds for an augmentation ; but neither ti- 
tular jior tackfman were bound to r6gard it in the locality. As the 
tackfman had a right to the whole teinds of the parish, he was in- 
titled to allocate thofe of any heritor to the full amount. It was of 
no moment to the heritors, whether they paid their teinds to the mi- 

nifter^ ar die titular^ or his tackfman : fe that, as they had neither 

title 
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title nor intereft, it was ji/j tertii to objed to an allocation ; where, 
as in the prefent inilance, it was confined within the extent of their 
teinds. 

3/10, According to the ftatute 1693, c. 23. the power of allocation 
was competent to the tackfman as well as to the patron or titular j 
and as the enadtment made no diftin<S^ion whether the tack was near 
being expired or not, it was equally competent for the tackfman to 
give in a locality, the laft as the firft year of the tack. 

There was no ground for limiting the effed: of fuch locah'ty to the 
duration of the tackfman 's right. The allocation fell to be coniidered 
as an exercife of the privilege, or as an ad of poflefHon naturally 
refulting from a right in the tithes : and as, in its oWn nature, it was 
intended to have a perpetual effed, viz.' to regulate the proportional 
payment of flipend in all time coming ; fo, whenever that power was 
exerted by the perfon who had the right at the time, the effed muft, 
in every cafe, be the fame. 

Where a patronage was granted for a fingle wVr, it would be no 
objedion to the minifler*s drawing the flipend in all time coming, 
that, upon granting the prefentation, the patron was divefted of his 
right. Where a right of titularity was granted in wadfet, there 
could be no doubt that the wadfetter would be intitled to make an 
allocation ; nor would any objedion arife to it on the wadfet's 
being redeemed. 

The Judges were in general inclined to queilion the tackfman^s 
power to make an allocation to endure after the termination of his 
temporary right. As they were clear, however, upon the other 
points in the caufe, viz. that the proceedings had been in abfence, 
and that there had been an error fallen into, and a wrong done, they 
did not think it necefTary to pronounce a pofitive judgment upon 
that abftrad point. They accordingly fuftained the reafbns of re- JOec. 4. 
dadion of the decree, /77>- 

For Wallace Dunlop, IK. H^affofe. 

For the Earl of Stair, Macquecn, D. DalrympU. 


4 Q^ No. CXIV. 


338 XlECISIONS OF THE No. CXIV. 


No. CXrV. December 5. iTyx. 

THOMAS AND ANDREW SORLIES, Purfuers ; 

ft 

CONTRA 

EUSABETH ROBERTSON, Relid of Patrick Sorlie, Defender. 

Jus Relictje. — Power of the hujband over the goods in communion does not 
autborife bim to execute a deed, with the evident deftgn of difappointing 
tbe reliSI^s legal claims. 


I 


it 


N the year 1720, Patrick Sorlie, the purfaer's uncle, lent to the 

Duke of Athol the fum of 2000 iiierks ; the fecurity taken was a 
contrad of wadfet ; by which the fum was taken payable to hitnfelf 
in liferent, to Patrick Sorlie, the purfuers eldeft brother, in fee ; and, 
in the event of his ,dying without ilTue, to the purfuers. 

Patrick Sorlie, being in. the fee of the loan, called up the money; 
and in the year 1753 granted a bond, proceeding upon the recital of 
the dedination in the contrad of 1720; whereby he abound ** hiro- 

felf and his heirs, in the event of his having no children, to pay to 

the purfuers, his brothers, equally betwixt them, their heirs, &c. 

the fum of 2000 merks, and that againft the4ay after his death." 
He provided, that his juft debts fhould be preferred to this bond, 
" but that no legacy nor claim, or pretenfion of Elifabeth Robertfon 
'' his fpoufe, or any of his relations whatever, ihould have any pre*- 
** ference thereto.** 

Patrick Sorlie died in 1768, leaving his effedls chiefly vefled in 
bills ; when a procefs took place betwixt the brothers and the widow 
of the deceafed; in which the chief queftion was. Whether or not the 
above 2000 merks fhould come off the whole executry before the 
widow could claim any intereft th^Ttin jure reliSa f 

The Sheriff found, " That the relid had right to the jufl and equal 

half of the free effeds and debts which belonged to the defund ; 

and that the bond and aflignations for 2000 merks, in favour of 
" the executors, did not afFed the relid*s.fhare.'* 

The caufe having been brought into Court by advocation. 

The purfuers pleaded: 

The goods naturally in communion betwixt hufband and wife 
were afledable not only by the onerous, but by the rational deeds of 
the hufband. They might alfo be affeded by deeds merely of a gra- 
tuitous nature^ where it did not appear that an attempt to defraud 
the relid had been in view. The deed, in the prefent inflance, was 
rational, executed with a defign to preferve the deflination in the 
former fettlement of this fund ; and as in this the relift had origi- 
nally no interefl, fhe neither was defrauded, nor was it in contem- 
plation to defraud her of her jufl claims* 

Nothing 
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Nothing in this cafe had been done that the defender had any • 
right to complain of. If this money had either remained upon the 
former fecurity, or been lent out upon a new one with the fame def- 
tination, or even upon a common bond bearing intereft, the relift 
could have claimed no intereft in it : and as all thefe meafures, by 
which her intereft would have been excluded, were in the hulband's 
power, it was the fame thing, nor could flie complain of any itijury, 
when the fame effedls merely, were the refult of the method that had 
been followed. 

The bond was not a deed of a teftamentary nature, but a deed 
inter vivos^ being granted fifteen years before the granter's death j 
^ during which period, had he entertained any idea that, contrary to 
his declared intention, his relid: would have claimed any intereft in 
this fum, he would have put it out of her power, by taking a fecrrity 
for it upon a different footing. 

^be defender pleaded: 

iwo, As the bond was evidently a donatio morth caufa^ there could 
be no doubt that it afFeded only the dead's part, and in no manner 
leflened the relid's fhare. That it was a deed of a teftamentary na- 
ture was clear from the circumftances. It was gratuitous, not pay- 
able till after the death of the granter, was preferred to all other 
legacies, and poftponed to all the granterV onerous deeds. It had 
been decided by the Court with regard to the legitim, that a father, 
by a deed to take eifed after his death, could not difappoint his chil- 
dren of that right : the legitim and jus reli£la were, in this refped, 
precifely fimilar ; fo that the reafon and foundation of the judgment 
was equally applicable to both. Home's Decif. No. 107, Feb. 1728, 
Henderfon. 

zdo^ Although this bond was confidered as a deed inter vives, yet it 
was of fuch a nature as to exceed the power the hufband had over 
the goods m communion. All reafonable a<Ss of adminiftration 
were valid, but the law did not allow him to make an improper ufe 
of the confidence repofed in him : fo that whenever he abufed that 
confidence, and under colour of his right of adminiftration executed 
deeds with intention to defraud his wife of her legal intereft, fuch 
deeds would be declared null and void. 

Every deed fell under this rule, where it could be proved It was 
done with a defign to deprive the widow of her -fhare. The circunl- 
ftances, in the prefent cafe, were ftrong, and fufhciently indicated 
the defign in view. Independent of thofe already mentioned, the 
deed jtfelf contained a claufe, exprefely declaring that it fhould take 
place of any claim the defender might have ; and as the purfuers 
were the granter's natural heirs, the deed had evidently been made 
for no other purpofe than to defeat the defender's legal right. 
Dirleton's Doubts, i;«w^ Jus Relidae. Stair, 8th Dec. 1675, Thomfon 
rM/r/ar 'Creditors of Thin, loth Jan. 1679, Grant contra Grant. Fac. 
Col. a6th June 1760, Campbells contra Campbell. 

The Judges refted their opinion upon its appearing to be the 
intention of this bond to difappoint the wife; and therefore '* found,. 

" That 
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j>€c. 5. « That the fum due in the bond cannot affed or impair the relra*s 
i77^* u (hare of her hufband's moveables.'' 

Upon advifing a reclaiming petition and anfwers, the Court unanl- 
moufly adhered; there being a ft rorig appearance, as well from the 
circumflances as from the terms of the deed, of a defign to defraud 
the vrife. 

Lord Ordinary, Piifomn For Sorlies, D. Graeme, 

Clerki GtB/on. For Robert fon, D. Smith. 


"No. CX V. December 6. 1 77 u 

BOYD PORTERFIELD of Porterfield, Purfuer j 

co^rrRA 
JOANNA, MARGARET, and LILIASPORTERFIELDS, Defenders. 

Prescription.—^/? obligation to execute an entail cut off by the negative 

prefcription. 

IN the year 1716, Gabriel Porterfield of Hapland granted to Por- 
terfield of Porterfield a declaration and obligation; which, after 
reciting feveral debts due by Hapland to Porterfield, and that favours 
had been (hewn him in adjuiling thefe, contains an obligement upon 
his part, as to delivering up certain receipts and other deeds ; and 
then ftipulates, as follows : " And ficklike, I bind and oblige me and 
" my forefaids, to make an deftination and tailzie, that, failing of me 

and the heirs-male of my body, the lands and eftate of Hapland, 

or what parts thereof I fliall happen to acquire, is wholly to ac- 
** crefce to Alexander Porterfield of that ilk, and the heirs-male of 
^' his body; referving always full power and liberty tame, if there 
** be heirs-female, or that any of my fifters (hall furvive me, to give 
" them fuch a competency as I (hall think fit," 

The eftate of Hapland was much incumbered with debt ; €0 that 
Gabriel Porterfield, inftead of entering heir, brought it to fale upon 
the title of apparency ; and having, in 1732, made the purchase for 
his own behoof, it was by the decree of fale adjudged to him, bis 
heirs J and afftgns v)hatfoever. 

In the year 174a, PortA'field of Porterfield executed an entail 
of his eftate ; wherein, failing the heirs-male of his own family, and 
of Porterfield of Fullwdod his uncle, he called to the fuccefHon the 
heirs-male of Porterfield of Hapland his coufin. 

The iflue-male of Hapland having failed, his three daughters the 
defenders entered into poftefilon of the eftate ; upon wfai^ Porter- 
field 
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•field the purfuer, in 1768, brought an adlion agaii^ tbem, concluding 
to have it found and declared, that, as heir-male of Alexander Por- 
terfield his. gi^andfather, *he1iad good and undoubted iright to the 
eftate of Hapland^ in terms of the obligation in 17 16; and that the 
defenders and their hulbands ihould make up titles, and thereupon 
grant a valid difpofition and tailzie of that eftate in favour of t^e 
purfuer and the heirs-male of his body. 

In defence, it was ftated, rmo. That the obligation libelled on was 
a monolateral deed, merely gratuitous upon the part of Hapiand : 
that it was therefbre alterable by him at pieafure, and de fa£io v^zs 
altered, in^fo far as the lands having been brought to a judicial fale, 
they had been purtfhafed by Gabriel Porterfield, and the rights taken 
tt> him, his heirs, and aflignees. 2^0, That the obligation being dated 
fo far back as the 1716, and no document having been taken thereon 
from that period to the commencement of the prefent adlion, the 
dliligation was cut off by the negative prefcription- 

The Lord Ordinary fuflained the defences, and thereafter pro- 
nounced vdifierent interlocutors in the defenders favcmr. The que^ 
tion having been fubmitted to the Court, a great deal of argument 
was thrown out by the purfuer, to fhew that th€ deed founded on 
was onerous — by the defenders that it was gratuitous; but as that re- 
folved merely into a panicular inv^ftigation of circumftances, from 
which either the one inference or the other was to be drawn, and as 
the Court was ultimately fatisfied that the obligation was of a gra- 
tuitous nature, or, at any rate, that the onerofity was not proved, 
and of courfe capable of being altered, the legal point that came to 
be argued was, the fecond defence of the negative prefcription. Upon 
^that poiut, accordingly^ 

*Fbe purfuer pleaded: 

i«ro. As neither of the ftatutes 1469, c. 28. and 1474, c. 54. founded 
'on by the defenders, fpecffied the precife time at which prefcription 
began to run, it could not be held as commencing from the date of 
•the deed, but from the time only when it might take effe^^. In the 
cafe<>f al)ond, it did not run from the date, but from the term of 
payment, Didt. v. 2. p. 124. : it being an abfolute rule in every cafe, 
contra non valentem agere cum effeStu nsn currtt prefcriptio. In the pre- 
fent inftance, accordingly, it was not from the date of the obligation 
in 1716, but from the 1732, when, by the purchafe of the eftate, 
Hapiand became for the firil time capable of implementing his obli- 
gation, that the forty years could be counted ; which was therefore 
interrupted in fiifficient time by the prefent adion. 

2d0f According to the terms of the obligation, and in the event 
that an entail had been -executed agreeable to it, the purfuer could 
have taken nothing till the iflue-male of Hapland's body had failed. 
This did not happen till the year 1766 : he could not till then have 
brought an adion to any effed j and it had been found, that when 
the lineal heirs-male of the granter exifted, fo that the collateral 
heirs-mraie were not valentes agere cum effedu^ the negative prefcrip- 
tion cduld not take place. Fount. 31ft Dec. 1695, Innes contra Innes. 

« 

4 R fbe 
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^e defenders pleaded : 

jmo^ By the ftatates 14%> c. 28. aqd 1474* c 54. bo difiindion 
^as made as to the* nature of the deeds that fell upder the negatiYc 
prefcription ; but it was in esprefs terms declared. That all obliga- 
tions made or to be made, tbat were not followed within forty years» 
fhould prefcribe, and be of no avail. Theie ena<flments were 
pointedly applicable to t!he prefent cafe ; the obligation granted in 
1716 contained no afhjal fettlement of die eftate, and confequeotly 
could not be the title of pofleflion. It imported merely an obliga- 
tion upon the granter to execute aa entail and deftination, and was 
of courfe adionable from the moment it was granted. 

2d0f The purfuer's plea, of being non valens ngere cum effeBu^ was 
erroneous. For though he could not, till the failure of Hapland's 
heirs-male, have claimed pofleflion of the eflate, it was always in his 
power to have faved the <ieed from /being loft, by making it the 
foundation of an adion againil the granter for implement, by his 
executing a fettiement of the eftate in terms of the obligation. 

Dec. 6. The following judgment was pronounced ; ^' Find the onerofity of 
^^^'* " the bond of tailzie by Hapland not inflruded ; and therefore that 
" it was alterable by him at pleafure, and was altered accordingly: 
^' and farther find, that no a^ion having been brought, or other do- 
'' cument having been taken upon the faid bond or obligation with- 
^^ in forty years of its date^ the fame falls under and is cut off by 
'^ the negative prefcription ; and therefore aflbilzie the defenders.*^ 
A reclaiming petition was i^efufed without anfwers. 

Lofd Ordinary, Monhoddo. For Boyd Porterfield, Jk^ Campbettj J. Stuiaian, 

Clerky CamfhM. for Joanna, Margaret* and Lflias Portcs^elds, LoMatt, 


No. CXVI* December 7. 1771* 

DAVID PARKHILL of Craiglockhart, Purfuer j 

CONTRA 

ROBERT CHALMERS of Larbert, Defender. 

Tutor and Pupil.— -^^ tutpr, who chtained in bis own name a leafe t>f 
fuhjeEts formerly beld by bis pupil, but whkb bad been acquired n/ier the 
former leafe badexpiredy and wbeuibe ptfpil bad become ^ perfed nge^ 
found not, accountable for t be. profits^ 

JOHN PARKHILL, the purfuer's father, and Alexander Chalmers, 
father to the defender, had, fqr (everal years prior to Parkhill's 
death in the year 1750, a joint concern in feveral leafes. One of 
thefe was a leafe of the Ifle of May lights from the family of 

Scotf- 
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Scotftarvet; ten years of wbicby at John PaiUiilPs death, trere to 
run, 

John Parkhill left his two fons, David and Alexander, under the 
gnardianihip of Alexander Chalmers and others; but the chief tna* 
nagement of their aifFairs devolved upon Chalmers* 

The leafe of the Ifle of May-lights was to expire at the term of 
Whitfumlay 1760^ and in November 1759 Alexander Chalmers pro- 
cured a renewal of it for eleven years, n-om Whitfunday 1760, for 
an addition^ rent of L. 50* Alexander C!balmers4ied in 1760, and 
was fucceeded by his fon Robert the defender. 

David Parkhill >went early in life into the army ; he wast>f age in 
September 1758 ; and, after being feveral years abroad, he returned 
to Scotland; and on the ad November 1761 granted a difcharge to 
his tutors *of their management of his affairs during his minority. 

He again left the country ; and Slaving returned in the year 1768, 
he foon thereafter brought an action againft the defender, concluding, 
inter alia^ to have it found that he was intitled to an equal (hare and 
lintereft in*the renewed leafe of the Ifle of 'May-lights for the period 
cif the leafe entered into at Whitfunday 1760. 

In fupport of tills ground of adion, iht purfuer pleaded : 

\mo^ Wherever a tutor takes any ftep, or ^^nters into any tranfac- 
tion which would have been a natural and proper one in the admini-- 
ilration of his pupil's concerns, the law, whatever may have been his 
views, prefumed favourably of his intentions; fothat the benefit of 
the tranfadion ipfo jure accrued to the pupil. This was <he rule of 
the Roman law, Nov. 72. c '5, ; and the fame falutary regulation, as 
confonant to the natural principles of juftice, made a part of the fyf- 
tem of the law of Scotland.* Lord Stair, b. 1. 1. 6, ^ 17. Bankton, b. !• 
•^- 7- § 39- Did. voce TxxiQv and Pupil, 17th Feb. 1732, Cochrane 
contra Cochrane. 

The fame equitable doftrine prevailed in England. Laws of this 
defcription were held to be of the nature of a truft ; and the benefit 
of courfe communicated to thofe for whofe behoof it was prefumed 
the truft had been undertaken. Gen. Abridg. of Equity, v.. i. p. 7. 
Triri. 1728, Carter verfus Horn. Vernon, 276. Mich. 1684. i. Pal- 
mer verfusYoun^. Abridg. of Equity, v. 2. p. 74.1. in a cafe decreed 
by Lord Chancellor King. Upon the fame principle^ a perfon ading 
as truftee was bound to communicate tiie benefit of any eafe or lu- 
crative tranfa^^ioa be bad entered into w-ith refped to his confti- 
tuent^s debts. Sel. Decif. 6th March 1767, Earl of Crawford contra 
Hepburn. 

ido^ The defender's argument, that as the leafe had not been enter- ' 
ed into till after he had ceated to be a tutor, adm4cted of a fatisfac- 
tory anfwer. Although the leafe had not been obtaicied till after the 
purfuer*s majority, the operations and (cheme for procuring it had 
been fet on foot long before j which was equally inconfiftent with 
the defender's duty as a tutor. In the juft conilrudion of law, the 
tutoriai office did not ceafe by the pupil's arriving at perfed age, but 
continued fo far at leaft as related to the truft, confidence, and faith- 
ful adminiftration, till fuch time as the tutor had given up the ma- 
nagement, 
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aagement, and rendered an account. L. ^. § 5. ff. -de Admin, et Pe- 
ric. Tut. et Cun Novel. 7a. c. 5. § 1. 

H'be defender anjwered: 

imo. That whatever rules and reftraints a tutor may lie under, tfaefe 
could not fubfifl beyond the tutory itfelf. It never was fuppoied that 
one, who happened once to have been a tutor, could, after the ex- 
piring of his truft, be tied up for ever from dealing in anything in 
which his former pupil may have had a concern. If fuoh was the 
law, no man would ever beconae a tutor ; but^ on the contrarry, it was 
undeniable, that, after the expfringof the office^ the tutor or curator 
was as free to centrad refpedbing the dilate or cooceras of his former 
pupil as any other perfon. In the prefent cafe, accordingly, the pur<^ 
fuer had become of age two years before the new leafe had been ob- 
tained ; which had not s^ain been taken till that leafe^ in which alone 
he had any Entered, had expired. 

2do, Whatever might be the rule of law in matters of an ordinary 
nature, and although it were incumbent upon a tutor to renew a 
common leafe, which, during his pupil's minority, had expired — there 
was no law which obliged a tutor to run any hazard either with ^or 
for his pupil, or to enter into partnerfhips with him in mercantile 
adventures of any kind. If this leafe therefore had exfnred during 
the purfuer's minority, the defender woakl even have thought him- 
felf to Uame in engaging his ward in fuch an adventure* Had he 
done ft), and had it turned out a lofing concern, he would have been 
liable ; and as be could not haVe bound the minor in cafe of lofs, no 
law could force him to take the rifk upon himfel£ 

At advifing this caufe, (everal Judges were -of opinion. That as the 
fubjed of the leafe was of a flu6Hiating and precarious nature, it 
would have been improper to have continued the tniaor in it, though 
the leafe had fallen while he was under age« Others, ^gain, thought. 
That if the leafe had expired during minority, it ought to have been 
renewed, and, at any rate, that the tutor fbould not have taken it to 
himfelf. The majority, however, were clear, That as the purfuer 
was out of minority before the leafe had expired, it was no longer 
incumibent on the defender to get it renewed In its former terms; 
more efbecially as the purfuer was fo individually fituated, that he 
could have given no affiftance in the management of the fubjed, and 
would not, in all probability, have been accepted of by Scotflarvet as 
a tenant. 
i)ec. 18. The ftfUowing judgment was pronounced : ** Find the defender 
mu it jjQj. bound to <:aramumcate to the purfuer any fhare of the benefit 
arifing on the leafe of the May-light duties, fet by Scotsftarvet to 
Alexander Chalmers, the defender's father, in November 1759, 
to commence at AVhitfunday 4760 j and remit to the Ordinary to 




" proceed accordingly/* 


Lord Ordinary, AucbenkcL ' For Parkhiil, Sol, H. Dundat^ LoekbarU 

Clerk, CampbiU. For Chalmers, Rae^ Ilay CamfbeB. 

Affirmed upon appeal. 
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No. CXVn. December 10. 1771. 

ELISABETH PRIMROSE, Spoufe of Thdmas Brown, Purfuer; 

9 « 

CONTRA 

ROBERT CRAWFORD in Airth, Defender. , 

Courtesy. — The right of the hvjband fujiained over lands which the wife 
had got by a difpofition^ but in which fhe was alioqui fucceffura, and 
held to have acquired praeceptione hereditatis, 

JAMES CLUB, by an oply daughter, bad tbree grandchildren, Eli- 
fabetb, Anne, and Mary Primrofes. He difponed to Anne his 
houfe and yard iii the town of Airth, and his lands of Potterfield, 
which amounted to one half of the heritage j tlie reraxiinder of his 
lands he difponed to Elifabeth, 

Anne was infeft in the fubjeds; and having been married to Ro- 
bert Crawford, fhe, in the year 1760, granted a holograph millive, 
fubfuming, that as there had been no contrad, flie then difponed 
to him, as long as he lived, every thing that belonged to her as her 
grandfather gave it. 

Thereafter, in a contrad of marriage, fhe difponed to herfelf and 
hufband, and the longefl liver of them, in conjund fee and .liferent, 
the furvivor always liferenting the whole, her houfes and yards in the 
parifh of Airth; but, in this difpofition, the lands oi Potterfield were 
omitted. This marriage was difTolved by the death of the wife in 
1767, and all her children were dead foon thereafter. 

Upon this event, Elifabeth Primrofe, as apparent heir of her fifler, 
having brought an adion againfl the tenant in the lands of Potter- 
iield for the rent, compearance was made for Robert Crawford ; who 
contended, \/l, That as there had been feveral living children of the 
marriage betwixt him and Anne Primrofe, he had a right to the rents 
of the faid heritable fubjed by the courtefy of Scotland; idly^ Inde- 
pendent of the courtefy, he had a right to the liferent of the whole 
. fubjeds that had belonged to his wife, in virtue of the holograph 
miflive in 1760. 

The Lord Ordinary, by one interlocutor, found Elifabeth Primrof? 
intitled to the rents of Potterfield fince the death of the lafl furvi- 
ving child of Anne Primrofe; to which he thereafter adhered, ** in 
** refped that Anne Primrofe was not alioqui fucctffura to her grand- 
'^ father in the fubjeds difponed by him to her, and that the con- 
*' trad of marriage, and not any previous writing, mufl be the rule 
" to determine what Robert Crawford had right to." 

In a reclaiming petition, Robert Crawford, the defender , pleaded : 

By the mode in which Club the grandfather had difponed his pro- 

. 4 S perty, 
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perty, which vras by making an equal diviiion, he had done the fame 
thing as if he had difponed the whole to his two grand-daughters 
Elifabeth and Anne, equally pro indivifo. If he had difponed his 
whole l^nds in this manner, the intereft which each lifter had, in the 
half conveyed to her, would, quoad two thirds, fall to be confidered 
as a praceptio her^ditatis j and they could be held as taking no more 
than the other third, the fliare which, independent of the fettle- 
ment, would have fallen to the thittl fifter Mary by a Angular title. 
When the grandfather therefore allotted to Jnn€ the fubjeds in Airth 
and lands of Potterfield, in lieu of the half of his whole heritage, 
Anne was truly to be confidered as taking two thirds of Potterfield 
under the charader of heir. 

As the defender's wife was accordingly, to a certain extent, alio- 
qui fuccejfura in the grandfather^s heritag;e, and could have been con- 
neded therewith by a fervice, in which event it was nnqueftionable 
that the courtefy would have taken place, there was no folid reafon 
for excluding that right ; where, to fave the expence of a fervice, flie 
had taken infeftment upon a difpofition from her predeceflbrs. This 
dodrine was exprefsly acknowledged by Stair, b. 2. t. 6. \ 19. Bank- 
ton, b. 2. t. 6. § 19. : and hence the right of courtefy now claimed 
muft, at all events, extend to two thirds of the lands of Potterfield; 
becaufe fo far it was in effed a praceptio hereditatis^ and which, 
independent of the difpofition, the wife could have taken up as heir 
at law to her grandfather. 

T!be purfuer anfwered : 

By the confuetudinary law of Scotland, the right" of courtefy to 
the huiband* was only fuftained over fubjcds in which the wife died 
infeft as heirefs. Skene, voce Cnrialitas. From this it followed, 
that the defender had no claim to the 'courtefy of the lands in which 
his wife, died infeft; becaufe flie died inffeft therein, not as beire/s, 
but as difponee : charaders perfedly different; and as to which it had 
been found, that the condition of fucceeding as heir was not purified 
by the heir's obtaining a difpofition. Did. v. 1. p. 191. 25th June 
1701, Borthwick, 

The difpofition, in the prefent inftance, by the grandfather, had 
not been granted inerely to fave a fervice ; as, had that been the cafe, 
it would have conveyed the whole fubjeds to both the daughters pro 
indivifo : nor would fuch a difpofition have fufficed, as the daughters 
would not, even in that cafe, have been infeft as heireflles to their 
father. The difpofition founded on had noconncdion with the fuc- 
ceflion that would have been carried by a fervice to him ab inteftato. 
He had thereby made a difirribntion of his property different from 
what would have been made by law ; there was no ground accord- 
ingly for arguing tliat what had been taken was praceptione bereditn- 
tis : fo that^ as the wife's title to thefe lands was fingular, the right 
of courtefy was excluded. ' 

Some argument was ufed by the defender upon the import of the 
holograph miffive granted by his wife in his favour; but as the con- 
trad of marriage did not confirm, and even differed from that obh- 

gation, no regard was paid to it. 

The 
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The foUoVing interlocutor was pronounced : *^ Find that the peti- ^^^' »^ 
" tioner cannot found on the holograph note fubfcribed by the de- '"'* 
** ceafed Anne Primrofe, in refped of the fubfequent contrad of 
" marriage betwixt him and her, which does not giye him right to 
** the liferent of the lands of Potterfield ; but find that he has right 
** to the liferent of two thirds of thefe lands in virtue of the cour- 
•^ tefy, as Anne Primrofe fucceeded thereto prdtceptiane iereditntisj* 

% 

1 

Lord Ordinary» Kfnmt. For Primrofe, J. Maekttmn^ 

Clerk, Reft, Tor Crawford, Macquten 


■ ■ 


'No. CXVIII. December id. 1771. " 

JAMES BURNETT of Monboddo, one of the Senators of the Col^ 

lege of Juftice^ Purfuer j 

CONTRA 

JAMES CLARK Farrier in Edinburgh, Defender, 

^Mandate. — Diligence. — In what circurrjiances is a farrier liable for 
the price or v^lae of a horfe who died while under bis charge f 

nn HE purfuer having employed the defender to attend a horfe that 
*• was difeafed, gave him a poiitive injun-clion that he (hould give 
the horfe no medicine of any kind but nitre- The defender accord- 
ingly gave the horfe nitre; but in order to take off the ftiarp tafte 
of the medicine, and to u.ake him fwallow it more readily, mixed it 
up in a draught with a fmall quantity of treacle. 

The horfe appeared to be in a very bad ftate ^hen the medicine 
was given him ; and having died the next day, the purfuer -brought 
an adion againft the defender for his price or value. 

The purfuer refted his adion upon the grounds, imo^ That the horfe 
had died in confequence of the defender's improper management ; 
and, idoj In refped that he had exceeded the fnes mandati^ the pur- 
fuer having ordered the defender to adminiiler nothing but nitre, 
whereas he had given him fome other draught along with it. 

In fupport of the //y? ground of adion, the purfuer referred to the 
following authorities : L. 9. § 5. ff. Locat. Condud. L. 8. § i- ff. ad 
Leg. Aquil. L. 7. \ uh. L. 8. in Princip. ad Leg. Aquil. Voec. lib. 
9. tit. 2. .§^3. Stat. 1477, c. 78. " Of Ihoeing of Horle in the quick 
** be Smiths." In fupport of the y^/ro;/// ground, that a mandator was 
anfwerable for every deviation from the terms of his mandate, he re- 
ferred to Lord Stair, b. i. t. 12. § 9. Bankton, b. 1. t.^iS. § 13. 
Erikine, b. 3. t. 3. § 11. Fac. Col, 12th Dec. 1758, Countefs of 

Glafgow 
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"GlaCgovr contra Thermes. Did. t;(?^^ Periculum, iSth June 1730, Sel- 
jwyne contra Arbuthnot. 

7'be defender anfwered : 

That the purfuer's dodrine, as to mandate, did not apply to the 
prefent queftion. He could not be confidered as a mandatory re- 
ceiving a comminion tanquam quilibet^ but as a perfon of fkill employ- 
ed and trufted.in the way of his profeffion. A deviation from orders 
no doubt rendered an ordinary mandatory refponfible j but, with re- 
gard to a perfon of profefBonal (kill, he was only liable where im- 
peritia art is was not only apparent, but proved' to have been the ef- 
ficient and certain caufe of the lofs that had been fuflained. Inft, 
^ 7. de Leg. AquiL L. 9. Pr. et § i. ff. ad Leg. AquiL 

There had been no imperitia or improper treatment in the prefent 
inftance ; the draught was innocent and falutary. The addition of 
treacle, inftead of being a deviation, was even neceflary, in order to 
fulfil the purfuer^s diredlions as to the adminiftering of nitre : and as 
the horfe had been moribundus when the medicine was given, there 
was not even a prefumption that it had been the caufe of his death. 

The Judges were of opinion, That the defender had not gone ultra 
fines mandatij but that the mode followed was neceflary to fulfil the 
orders given. Neither did their Lordihips think that the abftrad 
principle of refponfibility, in the event of a deviation from the man- 
date, would, in the prefent inftance, have applied; it having been ob- 
ferved from the Bench, That where a perfon in a profeflion of (kill 
adopted meafures that were even extra fines, he would not, provided 
thefe meafures were innocent and proper, be liable for the confe- 
quences. 

Dec. 10. The SherlflT of Edinburgh had found the defender liable for a cer- 

V tan V \J 

* tain fum as the price of the horfe ; but the Court altered that judge- 
ment, afToilzied the defender, and found the purfuer liable in ex- 
pences. 

Lord Ordinary, Cotton, Tor Lord Monboddo, J. Bofiuell^ et alii. 

Clerk, Campbell. Por Clark, y. Madaurin^ et alii* 
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t)eeenib& lo. 17^1. 


.WILLIAM Ai^D HENRY KNOX & Ct». Merchants ia Dotibar, 

•Puffiiei'S; 


.CONTRA 


WILLIAM LAW,'Efq. Shei-iff-de|)ure of HadAingtoii, imd others. 

Defenders. 

Fli^s.— ^^ frtode ofJiriMngtbe Sher^fidrs of the coUnty dftJaddington^^ 
afnd a reduction of tbem as erroneous ^ and as not in tdrihs of the a^ of 
federwtt 2/^b December 1723, difmijfed. 

THE *tft t^f Tedrtfiiht 24th of Decdmlyer lyi^i declaring the man- 
Wef of ftrikihg Sheriff's fiars, iteVer had been in obfervance in 
tliecouftty of Haddittgtott. Prror to Mr Law's appblntment, diiTe- 
rent nW)d«l5 of fixing the fiiar pi-Jces had betti iii ufe ; but, evet fince 
that ptttcAi they had bfefen afcertained in thfe fbllowifig'ftianner. 

^* In ^lace of calling a jui-y, tbfe Sheriff had bten in ufe anntially, 
^ in *hfe *tid df Febro^ty or beginning df Ma;rch, to fummotts before 
*' fei«i^f betw*«tt !fi«ty and eighty bujrert and fellers 6f all the dif- 
•Vft^^eflt fpfttie* 6f grain of the jjitfecedittg crop, frotti the feveral 
'' quarters of the country : thefe he examined upon oath as td the 
** tfi#^#«dt prifees at \frhifch they hate bbught lattd fold, and from their 
♦* «videfte«e ftrikts tht fiats in thtt follbifring tnannet. He colleds the 
^ tdtal qtiatftky pf o*ed of feacli l|>feties oF ^ain and the price ; froni 
♦• Xhtwtt hfc Birds thfe tttedium prite o!f oi\t boll : Thtn he colleds 
•' t%e total <jua¥itfty of ^hat is fold ibov6 the general medium, and 
••^ fihd^ thfe infcdi^ittt 6f that. He toilers, in tke oeit place^ ail that 
« fe (bid btetote the gienafal meditiiA, itid finds the medium thereof: 
<• To fciCh *)f thefe ttiediufns hft &dds 2\ pet ceiiu The medium of 
* " ^hftt is ftttd above the genferAl rtifedium, with the aforefaid kddi- 
•* tiofi, fconftitutes the fifft fiats : The general mediurti, with the fame 
" ciddition^ conftitutes the fecond fiars : And tlife ttoedium of what is 
•** fold below the getaferal mediuita^ with the like addition, conftitutes 
•• the thitd fiars. The reafon of the addition is, that abore ibur- 
•• fifttw 6f the gtaiti of Eafk Lothikn, fold by the fiars, are fmd by ' 
•' what he confiders to be equ^l to at p^t cent. ; and that the greater 

quantity of the vidual proved has been fold for ready money ^ and 

for what has not, a proportional allowance has been made. And 
" it will be obferved, that not ohe boll, which has not been fold and 
'* delivered within the county, is admitted into the data for afcer- 
*' taiAitig the fiats" 

The pttrfuets ihade purchafes of grain to be delivered at the fiar 
l^riCe^; ^hen thefe were flruck for crop 1769, they were diffatisfied 
with theto, and brought an adion of redudion, calling the She- 
riff Qi the county, the Sheriff-clerk, Sir John Warrender, and Mr 
"Hay of Drumelzier, from whom they had purchafed ; and concluded, 
,that the fentence ox decree of the Sheriff, whereby the fiars of 

4 T barley 


€i 


At 


^2 so DECISIONS OF THE No. CXIX. 

barley had been ftruck for crop 1769, (hould be reduced and fet afide, 
in fo far as regarded their intereft, having been fixed in the manner 
above mentioned, without obferving the, regulations of the ad of Ce^ 
derunt ; and as the prices had thereby been railed fo much above 
what they ought to have been, the barley being flated at 148. ^td per 
boll, it (hould be declared, that the juft price at which it ought to 
have been ftruck was 12%. per boll, and that their agreement fhould 
be regulated accordingly. 

In fupport of their adion, ibe.purjuers pleaded: 

}mOy As the ad of federunt 1723 was a fubfifting law, and was 
•general, and -extended to every dbunty in Scotland, the SherifT of 
•Haddington was not intitled to afcertain the fiar prices of grain in 
any other way than according to the regulations it prefcribed. The 
ufage that had been followed in this county was nothing to the pur- 
pofe; for if it had not, it ought to have been obferved. No fuch 
period had elapfed as to render the enadment in difuetude; and as 
it was a pofitive law, meant for and attended with much benefit to 
the country, and had on that account been in very general obfervance 
in almoft every county in Scotland, thedifregard paid to it in this 
particular county, and introducing in its ftead a mode of procedure 
by which the fiars came to depend upon the mere will and pleafure 
of one perfon, was an arbitrary adl, which could not have the tfftA 
of legally fixing what ought to have been done in the moll unexcep- 
tionable form. 

2do^ There were other particular exceptions to the mode followed 
by the Sheriff in fixing the prices not only of all but of the different 
kinds and qualities of grain* The diflribution of each fpecies of 
grain into three different clafles of ift, 2d9 and 3d, was not only un- 
necefTary but unequal. No grain of any kind was in ufe to be pur- 
chafed at the rate either of the 2d or 3d fiars ; fo that thefe were truly 
of no ufe, and had the cfTed only of perplexing a very plain matter 
by calculations upon data neither folid nor applicable. The only ef- 
fed this diflribution had, was to raife the firfl fiars higher than they 
ought to be. The purpofe of the inflitution was to afcertain the 
medium felling prices; the equitable rule to obtain this was to^ake 
the medium price of the whole quantity bought and fold: but, in-. 
flead of that, there was another medium taken of all that was above 
the former medium or the true price; which, befides the abfurdity 
of fixing more than one medium for the fame thing, fcrewed up the 
firft fiars to above what was really the juft felling price. 

The addition alfo of 27 p^^ cent, to each clafs was not founded on 
juflice. It raifed the price juft fo much beyond the agreement of 
parties, as it obliged the purchafer to pay the higheft legal intereft 
during the time that, by the bargain, the price was not payable. 
Neither was it a fadt that all the grain in the county was fold at fix 
months credit ; fo that the purchafer, whofe price was payable at a 
certain period, was made to pay the fame intereft as thofe who were 
to pay at a more diftant one : and if any part of the price was payable 
within the fix months, he was made.to pay intereft even for that part 
. olfo. ♦ 

The 


Dec, 1771. COURT OF SESSION. ' 351 

The evidence adduced, upon which the Sheriff made his calcula- 
tion, was not fo general and comprehenfive as to give a true and juft 
rfnedium. The witneffes, whofe depofitions were taken, were moftly 
-from the neighbourhood of Haddington; who, from time to time, 
fold a few bolls of the beft quantity for ready money, and at a higher 
rate than the current prices of the county. By making a diftindlion 
of what fold above the general medium, and taking the medium of 
that as the firft fiars, thefe neceflarily came to depend upon and be 
fixed by the fmaller quantity fold at the higheft prices, inftead of 
being regulated by the larger quantity forld at a lower price, more 
correfpondent, hqwever, to what was the true medium or current 

price. 

^tio. The defenders objedion, that as the purfuers had made their 
bargains with a reference to thefe fiars, they were not now at liberty 
to draw back, fuppofing them to be even erroneous, had no founda- 
tion either iii law or juftice. In coiurads of this kind, where a refe- 
rence^wa^ made, it muft be fuppofed to be implied that the fiars were 
to be ftruck in a regular and legal manner. The purfuers had (hewn 
that the fiars had not been ftruck in a legal manner; they farther 
undertook to proye that they were defaSio much higher than the real, 
medium of current prices* They were indeed in the fame fituatiou 
as if no fiars had been ftruck at all ; in which event, in order to ex- 
tricate the depending bargains, a proof of the true amd juft medium 
prices would have been allowed. 

The defenders anfwered:: 

i»w. The purfuers had no legal title to challenge the mode of 
Ariking the fiars either in general or for this particular year. The 
practice of ftriking fiars was for a public purpofe, and had, on many 
occafions, been adopted by the courts of law as a rule of the pre- 
fumpti^e values of grain : but the, purfuers were under no obligation 
to contradl for or buy grain upon the faith of thefe: and as the in- 
jury they complained of was of their own creating, and this injury 
was all the mtereft they pretended to qualify, it was contrary to every 
principle of law that they (hould, on that ground, have it in their 
power to controvert the ads of a public officer, and bring his condudl 
under the cognifance of a court of law. 

If the purfiiers^ould fliew that the Sheriff had been guilty of in- 
juftice, or had fallen into miftakes in calculo in ftriking the fiars upon 
his own plan, there might have been fome reafon for liftening to 
them : but as this was not the cafe, and the complaint was levelled 
folely againft the plan it felf, they were not in good faith, and were 
grafping at an undue advantage in the prefent challenge. The de- 
fenders had contra<Sled for the year 1769, upon the faith and belief 
that the fame rule would be followed for that crop that had uniform- 
ly been followed for feveral years paft. The purfuers had no reafon 
hut to ^xpedl the fame. The former method neither was nor could 
be a fecret : fo that when both parties madetheir agreement, with an 
^exprefs reference to an expeded and indeed certain event, it was the 
height of injufticc for one party either to draw back, or to contend, 
that* the fiars legally afcertained ftiould be overturned and ftruck of 
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new, ia a difTerent form, for the profefFed purpoTe of loweri»g^-tht 
prices to their benefit. 

2do^ It didnot appear that the ad of tfederunt 1723 itnpofed any 
pofitive iojundion upon the iiiieriff to ftpike the 'fiar« '^m tkie ttfode 
therein recommeiMled. The original purpdfe of ihtik ^fiaifs wei% 'tio 
afcertain the Grown-rents : anciently they Jwere ftr uck by the^Lorlts 
of ^Exchequer, upon information from 'the Sherifls of ^the le^riftl 
counties; and at length this operation was devolved upon the She- 
riffs themfelves. When the fiars 'thercfoTC ©f a counry 'had been 
ilruck by the proper officer, in a faijj^and accurate ^manner, k did ndt 
occur that the Court had power to reduce rorreftify 'them; tnerdy 
becaufe, in difcharging that piece of official duty, that officer had 
followed bis own judgment in place -of tlte a<ft of federiirtt. The 
power of €xing the fiars being unqueHtonably vefted in rhc Sheriff 
before the ad, that enadment came wrfh propriety to 'be corifidered 
merely as an advice and fuggeftion with regard to ¥4iat 'occnri^d as 
expedient In the matter : but if^ upon mature confideration ^nd ex- 
perience, it was found that the rules of that ad, m place ©f ardiDg 
the fair and }uift afcertainment of the fiar«, were attended VFlth con- 
trary effeds, it would ^be moft extraordinary if the Sheriff DfSc(]fe- 
4and, ading in their official doty, and^o the bdi of 'tbeir ju^giwefft, 
were for ever to be tied down iso follow an erroneotrs "pfhrn^ for ne 
better xeafon jbot that thi« Co«rt had once tlhouglit it a ri^hft "One. 
The^d of federunt, accordingly, ne^^^er had t>een obferv^d ifi ¥bfe 
county; and it had been found by experience, that the mode followed 
was much better calculated for afcertaining tii« truth, the prinMS 19b- 
jed for which fiars were ftruck, 

3^/0, The particular objedion Hated to the defenders pl«A cCHri- 
king thejfiars was unfounded. The intention of ftrikrng fiarrs heit^ td 
afcentaia the juft and real current prices of grain, ami as there weft 
three different qualities of grain in the cocmty, there mull o4Ft>otirle 
be three diifl^rent rat«s of fiars, correfponding to what w^s kM)^v« 
and acknowledged to be the fad. The atlegation, that three dif- 
ferent media of the fame kind was abfurd, was readily conceded : iMK 
the fallacy of the propofition confided in this, that there was not one 
but three different qualities of grain in this county; and it would be 
as abfurd to make one medium of three different things, as to make 
three different media of one thing. As it was neceffary therefore to 
claffify the grain, it did not occur upon what principles the refpec*^ 
tive fiars could be afcertained with precifion in any other mode than 
what was followed, uniefs a proof (hould be brought of the whole 
grain bought and fold within the county; which, from the extent to 
which it would go, would render the matter inextricable. As totbc 
allegation of the higheft fiars being ftruck upon the evidence of a few 
witneffes, and as to a fmall quantity, the fad was the rererfe ; and, 
in this particular year, the fiars had been ftruck upon evidence of 
fales to the amount of 4000 bolls, .1500 of which had been fold above 
the general medium of the whole. The addition of at per cent, to 
the different media was neceffary ; the abfolute true price was the 
rule; and it was obvious that this was no more than the precife eqai- 
valeBt«for fix months credit. 

The 
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The Lord Ordinary's interlocutor was as follows : " Having con*- 
fidered the mutual memorials, and the proof upon which the 
Sheriff of Eaft Lothian proceeded in ftriking the fiars of that 
county, and the rules by which he came to ftrike the fame, finds; 
That as the fiars of Eaft Lothian have for feveral years been 
confidered as more accurate than thofe of any other c^ounty 
in Scotland, and, upon that accoum, many bargains in all parts 
of the country have been and are made on a reference to thefe 
fiars; and particularly the purfu^rs, in this caufe, made their 
bargains upon thefe iiars, and that it appears from the proof and 
rules by which ftie Sheriff proceeded in fixing the 'fiars in quef- 
tion, which it is not denied has been the rule he has formerly ob- 
fervtd, that his method is well calculated for fixing the price of 
viftual with the greateft accuracy, and which juftly has given his 
fiars fo great authority throughout the country; and as the pur- 
fuers intention, by thisprocefs, is no other but to take an impro- 
per advantage of the defenders, who fold their grain upon the faith 
oFthe regular and exadtEail Lothian fiars, by endeavouring to get 
the fiars which have beenllruck fet afide, and fo to turn all loofe, 
as the time is paft for ftriking them of new ; and if they could be 
yet ftruck, infilling for a method of proceeding, which, though laid 
down by the aft of federunt in'tbe year 1723, was found by ex- 
perience to be attended with fo many difficulties that it has gone 
into defuettide ; and which, were it to be followed out, would be 
clearly counterafting the. faith of the comradt between the pur- 
fuers and the defenders, and, at the fam^ time, would affeft nuuh- 
bers of contradts of visual through all parts of Scotland; and 
therefore finds the purfuers are barred, by the good faith of their 
own contraft, from infifting in this procefs— repels the reafons of 

** rc^dudion ; aftbilzies the whole defenders ; and decrees and finds 

^* expences due.** 

At advifing a reclaiming petition and atifwers, *the Judges were 
unanimoufly of opimon. That the purfiiers were barred perfonali ex- 
ceptione from infifting in this adion; and that this was fufficient to 
decide the caufe. They all, however, agreed, That the method of 
ftriking the fiars in Eaft Lothian was by much the beft : doubts alfo 
were thrown out as to the power and authority of the act of fede- 
runt as a general direftory law ; and, at any rate, as it never had 
been obferved in this county, itcouid not be founded on as fixing the 
rule. 

The Court adbereU ftmpticiter ; and upon advifing a reclaiming pe- Dec 10. 
tition, &c. varied only fo far as to liberate from all expences but '7''- 
thofe of extrad. 

Lord Ordinary, AuchtnUJt. For Knox, 5cc. Jt. Lockharf^ Ilay CampbeiL 

Clcrki Taii. For Law,' &c. Sol. H* Dwdtu, Afacquem* 
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♦3^ ^DECISIONS OF .THE -NoXSXX. 


. ADAM: WILSON Merchant io Dundee, and oAers;,.Purfiicr^> 

' CONTRA 

DAVID JOBSON Writer in Dimdcc, Defender. 

"TiTEE TO PtJRSUfi.— ^/^ aBion Jiijlained at the injlanct of a majority of pri- 
vate individuals y who bad united themfelves Jor religious purpofes into a 
fcfcietyL called th€ Antihurghef Ajfociate Congregation of Dundee. 

' '^HE porfueFS, for themfelvejs^ and as commiffioners; appointed by 
^ the AOTociate Gpi^reg^ation of Dundee, brought an adion.agacnft 

* the defender^ fubroming,' that^ in the years^^ 1763 or 1764^ the faid 
Aflbciate Congregatiodi then ca}kd AotiburgherSy hadauthoriied Job- 
foo, thenrone of their menibera, to purchafe ground for building a 
houfe for public worship for the faid Congregatian, and «a enter into 

xomra<£ls for building th€ fame, >&c. That confiderabl^ funis had 
been eontributed and imprefled into his hantb fer^theie parpofes: 
That, in place of taking the rights in his own name as truftee, or in 
the name of the managers for ike ufe of the* Congregation^ be bad 
taken them to-himfelf abfelutely, his heirs and aflignee^^; and it vas 

^ therefore concluded, that be^ jobfon^iibould grant to the purfuers, 
for themfelves, and in name of the other members of the Gongrega- 
tion, a valid difpofitionof the (bbjedls, together ^ith the other writs, 
and Ihould deliver up the keys of the faid houfe of worftiip. 

The caufe of this aiSion was a diflenfion that had taken place in 
the Congregation. Jobfon having been examined, in his depoiition 
admitted that their pailor, to whom he and others adhered, had al^ 
tered the opinions held at the tii»e the houfe was built, and chat they 
now differed from thefe Antibnrgher principles in fundry particulars, 
efpecially with reipedjo the National Covenant, and Solemn League 
and Covenant^ and the ufe that is made of them. Thefe opinions 
being confidered as innovations, that part of the Congregatton which 
differed had applied to the Aflbciate Prefbytery, '^\iQy caufu<ogma^ 
had laid the pallor for fome time under a fentence of iufpenfiou. 
Jobfon, in his depofitioa, alfo.admitted^ '^ That be under (lood the 
'^ right was taken in bis* name to the houfe amd area above mentionedf 
** for behoof of the then Congregation . profeffing at th^ time the 

"** Amiburgher principles.*' 

In defence to this Vifkioti^ the defender pleaded : 

That the purfuers had no title that could be fuftained, in a court 
of law, tocoqipel him to denude. /Every adion, in a Court of juf- 
tice, muft proceed, either at the inffance of individuals who could 

quaiifjr 
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.qualify a proper title atrd iiitereft to carry on the adlion, or at the 
inftance of a-body corporate, whicli had a name known in law, un- 
der which it could either fue or defend. Here, in the prefent in- 
ftance, the defedt lay : the Seceding^ Congregation of Dundee was no 

■:, incorporation; it had no nomen Juris-;; and it was arule inl^w, that, 
unlefs the purfuers could produce a fufficient title, the defence muft 
be fuftained^ This paint hard foeei> eftabliOied by fundry decifions, 
Did. V* 2. p. 375, Mafon Lodge of Lanark r^/^fr^j Hamilton, The / 
fame quefti^n.had been decided in 1752, Bryfon, &c. contra WiKon , 
and Bain, with regard to the Aflbciate Congregation of Brijio s and^ 
in 1757, M)w?ifon^«ftffW'Scruthers, a fimilar judgment had been givf^n. 

: The purfuas anfwered : 

That though they were no body corporate, they were, by the law 
of Toleration, alegalibciety, and as fuch intitled to the protedioii 
of the law, and to the enjoyment of all their civil rights and liberties. 
In all private focieties of this nature, their common concerns muft 
be regulated bya majority of the conftituent members. The accep- 
tance of a ttnjft, for tbeJf behoof, implied an obligation to denude, 
when required, by thofe for whofe bthopf itwas created ; and as the 
purfuers, and thofe ^ho concurred with them, made a great majori- 
ty, both oftbeoriginalmembenr of the Congregation, and of thofe 
who have fince acceded, it was a manifeft breach of trufMn*the de- 
fender torefufe to denude when his conftituent? required it. 

The^' Lord Ordinary pronounced the following ititeHocutor : " ' la 
refped Mr Jobfon the defender has admitted in bis depofition, that 
he underftood the right of the meeting-houft and area in qticftion 
to be a truft in Ws perfon, for behoof of the Antibnrghef Congre- 
gation; and that it appears that the purfuers, with thofe that con- 
^* cur with them, were a majority of that Congregation at the time 
** of the tfuft ; — fufta in s' the purfuers title to carry on this a(9ion ; 
*^ and finds that the defender is bound to denude himfelf of faid truft 
** in their favour, upon being reimburfed of the money laid out by 
" him whereof he is not already indemnified." 

The queftion having been reported to the Court, an exception was 
taken to-the defignation the purluers had aflumed in their adlrion, viz. 
as in the name of the AflbciatefCoogregation of Dundee, fubjedt to 
the Aflbciate Synod ; which having accordingly been ftruck out, the 
Court adopted the Lord Ordinary's interlocutor, and fuftained the^^*"*- 
adlion. '"^*^ 

^Lord Ordinafy, Monhddpf Foi' Wilfen, &c A* LocUokL 

jCltrkf Gih/bn. .For^JobfofiyJ^ffiMii.. 


At 
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No. CXXI. December ai. 1771. 

ALEXANDER DUKi; OF GORDON, Safpcndcr ; 

• CONTRA 

THE COMMISSIONERS for managing the forfeited Eftates annexed 

to the Crown, Chargers. 

Superior and Vassal, — Zands held of a fubjeEi-fuperior being forfeited 
and annexed to the Crown ^ the faidfuperior is not intitled, upon an entry, 
to demand from the Crown^s donatory ^ or trujlee for the <]rown^s behoof, 
the compojition of a year's rent. 

THE eftates oi Cluny^ Gallart^ znd part of Locbiei, were held of the 
Duke of Gordon and his predecefTors. The proprietors of chefe 
lands having been attainted after tl;ie 1745^ their eflates became for- 
feited ^ but the fufpender*s father haying entered his claim thereto, 
in virtue of the ftatute id Geo. L c. 20. called the Clan-^aSty his right 
was fuftained by the Court. 

The Clan-aB having been repealed, a ilatute was pafTed the 25th 
Geo. II. c. 41. by which hi« Majefty was ^empowered to treat with 
fuch fubjedl-fuperior&f concerning their claims to the property of 
the faid forfeited eftates held of them, ^c and alfo for the pur- 
chafe of the fuperiority of the faid lands and eftates, &c.'' The 
ilatute farther provided, " That^ until fuch fuperiorities fliall be pur- 
'* chafed, it fhall be lawful to his Majefty, &c. to veft, in fuch man- 
'' ner as (hall be agreeable tQ the laws of Scotland, the faid lands 
-" and eftates held of fubjecSl-lpperiors, or fuch part of the lands and 
** other of the premides herein before annexed to the Crown, as fliall 
*' appear to have been formerly held of fubjed-fuperiors, in one or 
•" more truftees, their heirs, &c. to be renewed from time to time by 
** his Majefty ; and which truftee or truilees, their heirs, &c, fliall, 
** according to the forms of the law of Scotland, be, from time to 
'' tiipe, entered and received vaftals ki the lands and other of the 
'* preroifles by the refpedive fuperiors thereof, &c. Provided alfo, 
'* that his Majefty, his heirs, &c. may change fuch truftees at his 
" pleafure, and prefent new ones from time to time ; who fliall be 
'* received by the immediate fuperiors refpedively for the time beiog, 
" without payment of a year's rent, or any other oompolition.*^ 

The Duke of Gordon did not-choofe to compound for vht fuperiority 
of the lands mentioned.; and the Commiflloners of annexed eftates 
having been appointed truftees to hold the property thereof, precepts 
under the quarter-feal were iflued, requiring the Duke as fuperior to 
enter them as vafTals in the lands. 

The Duke declared his wiUingnefs to receive the Commiflioners as 
ills vaflals, upon their paying him the ufual compofition of a year's 

rent; 
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rent ; but the Commiflioners having refufed to do fo, the Duke pre- 
sented a bill of fufpenfion; vrhich, having been difcufledy the quef*- 
tion came to be argued in a report upon informations to the Courts 

Pleaded for the Duke of Gordon^ thefufpender : 

imOf It was the eftablifhed law of this country, that every Angular 
'fucceflbr whatever, was bound to pay a year's rent to the fuperior as 
a compofition for his entry ; and this equally held, whether the 
change happened by the voluntary a(Sl and deed of the vaflal, or by 
the aft of law. According to the flat. 1469, c, 36. which obliged, 
the overlord to receive the creditor as his vaflal, the former was in- 
titled to a yeiar^s mail as the land was fet for the time. The flat. 
1621, c. 6. alfo provided for the compofition to the fuperior, upon 
the redemption of coraprifingsj and by flat. 1669, c. 18. it was 
enaded. That fuperiors fhould not be obliged to ** grant a charter 

for infefting the adjudger, till fuch time as he be paid and fatis- 

fied of the year's rent in the lands, &c. in the fame manner as in 

comprifings/' 

As, by thefe different flatutes, a fuperior was bound to receive the 
<:r^ditor of his vaflal, upon payment however always of a year's 
rent, and as, by the granting of a bond for the purpofe^ an intended 
purcbafer could at any tioje be made a creditor, it came to be under- 
ftood in pradioe, that it wa^ needlefs for a fuperior to refufe accept- 
ing a voluntary refignation : and hence the compofkion of a year's 
Fent came, in the ufage of the country, to be confidered as much a 
fixed cafiialty as any other incident to feudal-holding. 

This rule was farther eflabliflied by flat. 20th Geo. II. c. 50.; 
which provided, that no fuperior ^U be bound to give obedience to 
a charge to enter, unlefs there was tendered to him " fuch fees or 
** cafualties as he is by law intitled to receive upon the entry of fuch 
^* heir or purcbafer." All diftindion betwixt apprifers or adjudgers, 
and purchafers or voluntary difponees, being thus removed, and the 
fuperior being accordingly' intitled to this compofition whenever his 
vafiad was changed, no reafon could be affigned, why, in the prefenc 
inflance, when he entered the Crown's donator^ he fhould be deprived 
of it. 

2doy The charger's argument, that fubjed- fuperiors were bound to 
receive the donators o£ the Crown to lands forfeited, without pay- 
ment of any compofition, was eafily anfwered. Thougli, in the cafe 
relied on. Stair, 25th June i68o, Blair contra Lord Montgomery, in 
confequence of the enadment 1584, c. 2. a judgment to that import 
had been pronounced ; yet as the trcafon laws of Scotland had, fince 
that period, undergone a great alteration, it could not now be re- 
garded as a precedent. The flat. 1584, c. 2. wa,s in a great raeafure 
•repealed by flat. 1690, c. 33.; which provided, that no forfeiture 
&ould thereafter prejudice the fuperior*s vafTals, &c. of perfons for- 
feited } but that fuch eflates fliould be fubjed to all the cafualties due 
the fuperior, eilher before the forfeiture or thereafter, by opening 
the fee. 

By the flatutes which followed the Rebeliions in 1715 and 1745.- 
the fuperior's right had been preferved entire. Such was the fpiric 
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of fhe Clan-ad ; and by the 6th Geo. I. c. 24. the buyers of eflatet 
fotfeited were appointed "to be infeft^ not in terms difierent, but ia 
the fame manner -as other vohmtary purchafers. By flat. 20th Gea 
II. c. 41. the eftates of perfons forfeited were vefted in his Majcfty: 
the Barons of Exchequer were at the fame time authonfed to fell the 
fame : and it never had been pretended that the purchalers of fuck 
as held of fubjecS-fuperiors would be intitled to claim an exemption 
from the ufual compofition. Bankton, v. 2. p. 263. As a purchafer 
from the Crown acquired the eftate tantum ettale as it (lood in the 
Crown, and as fuch an onerous acquirer would be liable for thecom- 
pofition, there was no principle m law why he fliould be ia a worfe 
Situation than a gratuitous donator; and as every other donator, 
whether of baftardy or "ultimus hares ^ wa^ liable in payment of a year's 
rent upon being entered by a fubjeA-fuperior^ there was no reafon 
why a donator of forfeiture ftiould be on a difFerent footing. 

3/fo, Though the <jueftion, as a general point, had been fubjed to 
^doubt, the claufes of the ftatute founded on, 25th Geo. II. c. 41. 
• were fufficient to remove it. The prior claufes provided that the 
truftees fhall be entered and received as vaflals in the lands, accord- 
ing to the forms of the law of Scotland^ that is, agreeable to what has 
been fixed by the law and uniform practice of Scotland in other 
cafes. In the fubfequent claufe, refpecSling the changing of the trus- 
tees, a diflindtion was made; it being expcefsly provided, that the 
new trndees fhall be received by the immediate fbperiors, without 
payment of a yearns rent^ or any other compofition. The inference here 
was obvious, that the legiflature did not intend any fuch exemption 
in favour of the original truftees, but that their entry ihould remain 
upon the fame footing as that of any other vaifal; and had the legif- 
lature befides meant to bar the fuperior of his rights it would have 
«done fo^n exprefs terms. 

m 



"fhe Commifjioners^ the chargers^ pleaded : 

Upon the principles of the feudal law, no fuperior could be com- 
pelled to accept a refignation in favour of any purchaferor fingular 
fucceffor in lieu of his former vafTal. The law was the fame at this 
day, except in the particular cafes where the contrary had been efla- 
blifhed by flatutes. * The firft alteration of the law, in- this particu- 
lar, was in favour of creditors apprifers, by the flatute 1469, c. 36.; 
by which the overlord was obligeid to receive the creditor as his vaf- 
fal or tenant, upon payment of a year's imaiU as the lands were fct 
for the time; or, in default thereof, to take the lands to himfelf^ and 
undergo the debts. The fame rule was, by ftatute 1669, a. <8« ex- 
tended to adjudications; but as, prior to thefe ftatutes^. a year's rent 
had not been payable even' by apprifers or adjudgers, and as no fta- 
tute had enaded that a yeafs rent ftiould be payable by any volun- 
tary purchaser, the law, in this particular, continued the fame as 
-before. 

It had hitherto beenxmderftood to be law^ that fubjed-fuperiors 
were bound to receive the donators of the Crown as vaflals in the 
lands forfeited, without payment of any compofition. This was 
agreeable CO the-opinions delivered by Lord Stair, b. 2. t. 4. § 13. 

Bankton* 
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Bankton, b, 3. t. 3. § 41. and by Dirleton and Stewart, voce Prefenta-^ 
tion upon Forfeiture i and fo the point had been adjudged,> in the only 
inilance where it had been dtfputed. Stair, 25th June 1680, Laird of 
Blair r(?/r/ra Lord Montgomerie. Though this cafe had been fome- 
what inaccurately taken down, the chief argument, on the part of 
the donator, appears to have been, that the fubjedl-fuperior was in- 
titled to a year's rent only from apprifers and adjudgers; and as no 
pofterior flatute had authorifed the like compofition in the cafe of 
vohmtary .purchafers, it could not by ipference or implication be 
extended. Though it might tberefoFe have been cuftomary for pur- 
chafers and other Cngvrlar fucceflbrs to pay a yearns rent to the fu- 
;perior, .or to compound for it, -in order to avoid the trouble and ex- 
pence of an^djudication in implement, it did not from thence follow 
that the fubjed-fuperior could be compelled to jreccive fucli pur- 
xhafer, or that he was de jure miiiXtA to tmviik. this compofition. 

The law, in this particular, had, in fome meafure, no doubt been 
altered by the flatute 20th Geo. II. c. 20.-; but though this enad- 
;ment had -gone the length of obliging the fuperior to receive pur- 
chafers in place of his former vaflals, it had nowhere declared or 
appointed that a compo(it4on fhould he paid on that account ; and 
although it were admitted that a compofition was exigible from a 
purchafer, it did not follow that Inch rt^ht could be -extended to af- 
SeA the Crown's donator; it being a general rule in pradlice, that no 
compofition of this nature had been in ufe to be exaded from dona- 
tors of any defcription, whether by forfeiture, ultimus hares ^ or baf- 
tardy. 

If it had been intended that fubjed-fuperiors, who did not choofe 
to fell their ibperiorities, (hould be intitled to a year's rent upon 
receiving the Commiffioners appointed by the Crown, the ftatute 
25th Geo. II. c. 41. would have declared foin exprefs terms, and have 
made provifion for payment of the money. Nothing of this kind 
had been done; on the contrary, the claim made, in the prefent in- 
ilance, was not only inconfiftent with the whole fyftem of the veiling 
and annexing ads, but was adverfeto the fpirit and language of the 
ilatute founded oa. 

The Court was mudh divided upon this queflion. Several Judges 
of high authority were of opinion. That, according to the enadmcnt 
.1690, c. 33. the Crown could take the eftate merely tantum et tale as 
it had been veiled in the traitor; and as the purchafer or donator of 
"the traitor muflliave paid the compofition, the Crowri^s donator could 
be in no better fituation. Thetnajority, however, were of opinion. 
That no compofition was due ; and an interlocutor was pronounced-^— 
xepelling the reafong erf fufpenfion, and finding the letters orderly ^««- 2 «• 
^proceeded*; to which, upon advifing a petition and anfwers, the '^^*' 
Court adhered. 


Xord Ordinary, Karnes* 


For the .Duke T>f Gordon, Lockhari^ Macqueen. 
.For the Crowo, Adv. Montgomery^ Sol. H. Dundat. 
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No. CXXII. Jiifie 20. 1771, and February 19. 177*. 

ROBERT HAY, fecond Son of Alexander Hay of Drumdzier, 

Purfuer ; 

CONTRA 

GEORGE MARQUIS OF TWEEDDALE, Defender. 

Tailzie. — ^ffeB and interpretation given to a claufe of devolution in a 

deed of entail. 


T 


iS 




HE barony of Linplum, anciently a part of the eftate of Yefter, 

had been originally given off to a fecond fon ; and in the invcf- 

titures which followed, a predile<5lion had always been (hewn to the 

family of Tweeddale. 

In the year 1748, Sir Robert Hay executed a deed of fettlcment of 

his eftate of Xinplura ** to Mrs Margaret Hay his fifter, in liferent, 

and to the fecond lawful fon to be procreate of the body of John, 

prefent Marquis of Tweeddale, and the lawful heirs-male of fais 

body, in fee ; whom failing, to the faid Marquis, his third lawful 

fon, and the lawful heirs-male of his body; and fo on to all the 

faid Marquis his younger fons, one after the other ; and failing ail 

the faid Marquis hi« younger fons, and the lawful heirs of their 

^^ bodies, to Lord Charles Hay, brother-german to the faid Marquis, 

and the lawful heirs-male to be procreate of his body ; whom 

failing, to Lord George Hay^ brother-german to the faid Marquis of 

'^ Tweeddale, and the lawful heirs-male to be procreate of his body; 

** whom failing, to Alexander Hay^ fecond fon to Alex^der Hay ttf 

Drumelzier^ and his lawful heirs-male ; whom failing, to Hay of 

Belton, and Hay of Lawfield; whom failing, to Lord Robert Ker, 

•* fecond fon of the Duke of Roxburgh, and his heirs-male.** 

The deed provided, that the whole heirs of entail above named 

{hall aflume and bear the arms, name, and defignation of Hay of 

Linplum. 

** And if it (hall happen that the right of the fubje<3:s hereby cn- 

** tailed (hall devolve to the faid fecond fon of the Marquis of Twccd- 

*• dale before his.exiftence, it (hall be lawful to Lord Charles Hay, 

" or the neareft heir of entail in being at the time, to eftabliih titles 

** in his perfon to the lands, and to enjoy the rents till the firft Mar- 

•* tinmas or Whitfunday following the birth of the faid Marquis's 

" fecond fon ; and then the faid Lord Charles or neareft heir ihall 

" denude himfelf in favour of the faid Marquises fecond (on, &c." 

And " it is hereby exprefsly provided. That if any of the heirs 

" of entail before mentioned, or their defccndants, (hall happen to 

** fucceed to the eftates or titles of Marquis of Tweeddale, Hay of 

"•* Drumelzier, or Duke of Roxburgh.; then the right of my lands, 

«* and 
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** and others before mentioned, in the perfon of fucb heir of entail 
^* fo fucceeding to any of the forefaid other eftates or titles, ft all 
" ceafe and terminate j and that from the Whit fund ay or Martin- 
*' mas next after he fhall have fo fucceeded, or, in his pption, next 
" after he fhall have a iecond lawful fon attained to the age of 
^* fourteen years} during which fpace, I hereby difpenfe with the 
'* faid heir of entail his ufing my furname and coat-armorial; and 
" then the right of the lands, and others forefaid, fhall fall and de- 
" volve to his faid fecond lawful fon, and to his heirs-male j and fo 
** on as often as the fame cafe happens in all time thereafter," 

The deed contained the ufual prohibitive, irritant, and refolutive 
claufes— but provided, that the irritancy fhall not, in any event, be 
extended farther than to the contravener himfelf : fo that if a nearer 
heir fhall come toexifl after the contravention^ the right of the per- 
fon who fhall have fucceeded fhall ceafe, and the eflate £ball devolve 
upon fuch nearer heirs. 

Of the fame date, Sir Robert executed a deed, fettling his perfonal 
eflate upon the fame feries of heirs, and by a reference to the entail, 
under the fame limitations as the land eflate. 

Sir Robert dying without ifTue in 175 1, and John Marquis of 
Tweeddale having, at that time, but one fon, the fuccefOon to the 
eflate of Linplum devolved upon Lord Charles Hay, the Marquis's 
immediate younger brother} and upon Lord Charles's death with- 
out ifTue, the fucceffion opened to Lord George Hay the defender. 
John Marquis of Tweeddale died, leaving an only fon; upon whofe 
death, in 1770, the defender fucceeded alfo to the honours and eflate 
of Tweeddale. 

Upon this event, the purfuer brought an a€lion of declarator, con- 
cluding, that, by this jundion of the two eflates, the Marquises right 
to the eflate of Linplum had ceafed ; and that by the claufe of de- 
volution in the fettlement 1748, the fame had devolved upon him as 
the nearefl h^\r exifling at the time under the fettlement, and that 
the Marquis fhould denude accordingly. 

In fupport of his adion, the purfuer pleaded: 

itno^ It was a general rule in the conflrudion of all deeds, par- 
ticularly fettlements and lad-wills, that the voluntas te/iatvris, the 
ultimate objed of the deed, whether exprefled or implied, fhould be 
obferved. 

This was more cfpecially a fixed principle, where the words made 
ufe of were either defedive or doubtful} fo that if Judges were not 
allowed ex prefumpta voluntate to fupply defeds, and to conflrue doubt- 
ful claufes in the manner mofl confonant to evident intention, the 
main objed of fettlements might be overthrown. The authorities 
from the civil law, in fupport of this rule, were numerous. L. 19. 
ff. de Condit. et Demon. Vinnius, Part. Juris, c. 62. Voet- de Con- 
dit. Inflit. § 3. Franc. Mantua, L. 3. t. 19. § 4. de Conjed. Ultim. 
Volunt. L. 4. fF. de Vulg. et Pupill. Subflit. L. 102. ff. de Condit. 
et Demonflrat. In the pradice of this country, the fame principles 
had been uniformly followed, aifl Nov. 1728, Magiflrates of Mon- 
trofe contra Rqbertfon. i8th July 1729^ Anderfon contra Anderfon. 

4 Y Did. 
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Did. voce Sttcceffion, Feb* 1734, Sutherland contra Mui*ay. Ibid. 
2d Jan. 1708, Mackenzie contra Lord Mountftuart. And a qnefttoQ^ 
fimilar to the prefent, occurred in the competition betwixt Count 
Anthony Lef^lie and LefsHe of Pitcapte. 

2do^ From an attentive examination of the claofes of the deed, the 
intention of the maker unquefiionably was, in the^f)^ place, To fettle 
and fecure the whole eftate, in the forin of a ftrid entail, in favour 
of a particular line of heirs ; 2dlyj To eflabtrfh a fepafate and diftrn(3 
reprefentation of himfelf and family, and with a remarkable anxiety 
to guafd againft its being futik or abforbed in any of the more noble 
families and more opulent eftates of Ti^eeddale, Drumelzier, or Rox- 
bnrgh. This was an event which it Was fofefeen might very pofGbly 
happen, either by the heir in poflfejflion of Litiplam fucceeding to 
the titles and edate of any of thefe families, or tjke ^erfa ; and the 
prime objed in View was to guard againft this contingency. The 
devolving claufe was exprefsly to the purpofe,- providing that, when- 
ever the events occurred, the right of fuch pcrfon to the eftate of 
Linplum (hould ceafe and deteribine. 

The fubfequent part of that claufe, by which an option was given 
to the heirs fucceeding to both eftates to hold that of Linplum for 
a limited time, could not bear the conflruiftion the defender gave it. 
No more^ it was plain^ was either tbeant or intetided, but that in 
cafe at the tin^e of the junction df the two eftates, an heir in poiIef« 
iion of the eftate of Libplutti Ihould haVe a fecond fon uiidet the 
age of fourteen^ he fhould have it in his power to retain that eftate, 
with the rents and profits, till fiich time as fuch fbn ihould attai^i that 
age : but it never could be inferred that, after his right had beetl 
declared terininated, he (hould ftill hold thfe eftate^ merely becaufe 
there was a pofEbility that fdrne tim^ or othet* he might have si 
fecond fon. 

The Gonftrudion of the deed conterided fof would render the de- 
volving claufe elafory and ineffefltiJllj ahd adVetfe to the obvious in- 
tendment of the entailer. Upon ftie pritielt3le slfltittied, and the bare 
poflibility that the defender might have a fecond fon who fhould at- 
tain, the age of fourteen, would hi not only hold the eftate during 
his own life, but his eldeft fon again would in like manner, and 
upon the fame poflibility of having a fecond fon, be intitled to hold 
it during his life } and fo on from father to fon for generations, pro- 
vided none of them ever had a fecond fon who arrived at fourteen 
years of age- 

Hhe defender iinfwtred : 

imo^ It was a rule in eoilftruing words in eveT7 deid whatever, 
that they were to be received In the f)lain, obvious, ahd comnion 
•meaning. It was alfo a fixed principle^ that Judges were not autho- 
rifed either to add to or corfe^ the tfertns of a folemn deed bf* fcttle- 
ment ; and It was -equally a juft and (olid ma^im, ubi in verbis nulla 
efi aoMguitaSy non debet admitti voluntatis iluejllo. Upotl thefe principles 
numerous caCes had occurred, where the wotdS ilone in deeds had 
been attended to^ and even ftrong prefiitnptions or indications of in- 
tetition adverfe thereto entirely difregarded. Fac. Col. 17th June 
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jy66, Baillie cMtra Tenant. 24tli Nov. 1769, Edmonfio6 eoatru £d- 
-monfton. 

But the defender iwras not under the necefficy of pieatling the pre- 
fent point fo high; for it was a rule in law, that limitations upon 
property were not to be extended, that devolving claufes or forfei- 
tures df the heir's right were to receive the ftrix^eft interpretation, 
and in no cafe to be gathered even from intention: and as the pre- 
ference given to the heir by the firft inflitution was certain, it 
was not to be dellroycd by a claufe, the import of which was doubt- 
ful. Minochius, L. 4. Prefumpt. 67. § i. Mantica, L. 7. t* 5, § 11. 
Peregrinus de Fidiecom- art. 1. § 26. L. ult. Cod. de Rei Vind. 
Voet. in tit. fF. ad Sen. Trebel. § 7. Molina, L. i. c. 4. § 8. Coke 
on Littleton, fol. a 18. Vernon's Rep. v. 2. p. 339. 

adOf When, according to thefe juft principles of interpretation, the 
deed in queftion was confidered, no doubt upon the fubjed could be 
entertained. The claufe of fubftitution in the defender's favour was 
exprefs ; and though it might have been the wifli of the entailer that 
his own family fhould not ultimately be merged and loft in the family 
of Tweeddale, he had evidently (hewn a prediledion for, and it 
had been the chief objedl of his fettlement, to veft a fecond fon of 
that family in his eftate. 

The whole claufes of tht fettlement, and in particular the claufe 
of devolution, fufficiently indicated, not only what was intended, but 
what was done. By the optional branch of that claufe, the defender 
was authorifed to hold his pofleflion of Linplum, notwithftanding 
the conjundion of the eftates, till he had a fecond lawful fon Vf\iO had 
attained to fourteen years of age. That being the condition or in- 
dulgence, it was impoi&ble that the entailer could medn, or that, ac- 
cording to the words of the clanfe, there was any ground in law to 
diveil him before even he had a fecond fon at all. 

The entailer, by this claufe, not only gave permiflion to continue 
the. pofleflion of the eftate, but in an anxious manner provided for his 
doing fo. Leaft any obftacle from the entail df the. eftate of Tweed- 
dale fliould arife, a difpenfation, as to ufing the name and arms of 
Linplum, was thrown into the deed ; which was, in plain wonds, 
faying, that although the Marquis, holdinp[ the eftate of Linplum, 
fliouId fupceed to the honours and eftate of Tweeddale. and although 
he fhould have no fecond fon at the time 5 yet that he Iriould incur no 
irritancy of his right, but ftiould continue to hold the eftate till he had 
a fecond fon, and even till that fon arrived at fourteen years of age. 

A great majority of the Judges was ftf opinion. That whatever 
might have been the intention of the entailer, as the words were 
clear and exprefs, they were not at liberty to depart from their na- 
tural import^ and tlje meaning they conveyed. Though they wet>e 
called upon to give an interpretation to ambiguous or doubtful Words, 
they could not aflame the power of fupplying what inight appear to 
b€ a defe<ft : That the rules aifo of interpretation w6re difierent where 
the cafe was intitled to favour, and where, as in the profetit inftance, 
It iflvalvfcd a forfeitute* Two Judges wiere of opiniod^ That the cafe 
was a mere que^io voluntatis, and that the intention had been to ke^ 
the ttro eftates always diftihd. 

The 
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Jan. ao. The Lord Ordinary had found, " That the faid deeds of ^ntaiU 
*7''' *< upon which the queftion in debate arifes, are not devifed upon any 
regular or uniform plan, fo muft be taken -as Sir Robert or his 
writer has chofen to exprefs them ; and as the defender fucceeded 
** to the eftate of Linplum in confequence of the entail, and the 
claufe by which his right to that eftate is appointed to ceafe and 
determine upon his fucceeding to the eftate of Twceddale^ is under 
*^ a fpecial provifo that he have his option to hold it till he have a fon 
i* of fourteen years of age, to whom alone he muft denude ; finds the 
" defender is intitled to hold the eftate of Linplum, and the pur- 
" fuer has no right thereto; and therefore aftbilzies the defender, 
" and decerns^" And upon advifing informations, the Lords, on the 
Feb. 19. igiii February 1772, adopted the Lord Ordinary's interlocutor, fuf- 
^^^^' tained the defences, and aftbilzied from the action. 

Lord Ordinary, jtmeiniUci* 'For Robert Hay, jfdv, Momtgomery^Lockbart. 

Clerk, For the Marquis of Tweeddale, S(d. H, Dundau 

AfSrmed upon appeaL 


No. CXXIII. 19/A l^on). 1771, and 21/? Feb. 1772. 

THE DUKE OF QUEENSBERRY and others, Heritors of Fifhings 

upon the River of Annan, Purfuers ; 

i 

CONTBA 

THE MARQUISS OF ANNANDALE and others, his Tenants, 

Defenders. 

Salmon -FISHING.— ./fd'^i^/^//^« of the falmon-jijhing upon the Annan. — De^ 
molition of a mill- dam dyke ereBed by an inferior heritor ^ refufed. — TJr 
Jlenting of nets ^ either entirely acrofs the river ^ or placed alternately from 
fide tojide^ but overlapping one another^ fo as to ob/lruSl the fifh from get- 
ting up^ found to be illegal^ and prohibited. — T^he pldcing of other engines 
or contrivances y which frightened and deterred the fifh from coming up 
the river J likewife prohibited. 

^T'HE purfuers^ who arc the fiipcrior heritors upon the river of 
. ^ Annan, brought an adion againft the defenders, the inferior 
heritors, complaining of injuries done to their falmon*fi(hings, both 
by the ered^ion of a dam-dyke acrofi the river, and by an improper 
and illegal mode of fifhing. 

The fads alleged, and either admitted or eftabliflied by the proof, 
were the following : 

imo^ About twenty-five years ago, the Marquis of Annandale*s 

mill 
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mili for the bardsy of Ncwby^ formerly fiipplied with vater from 
Newby Loch, was remoTed and ere^ed upon the Annan. A mill 
head was taken off^ and a caul or mill dam thrown acroft the river, 
which was railed about four feet two inches perpendicular above the 
bed of the river. In the middle of this tlyke there was a flop fix 
feet three inches wide, and twenty inches lower than the top of the 
caul. > There was evidence alfo to ihew, that this eredion had, in 
fome meafbre, injured the fiiperior fifhings, in preventing the fiih 
from coming fo readily up^ and in making them lie longer in Milbie 
pool than formerly, where they were t^keo by the defenders. 

ado^ The defenders modeof fifhing, it^as faid, was illegal, and by 
obftniding the running of the fifh, highly prejudicial to the fuperiof 
fifhings. The fifhing, it appeared, was carried on in this manner : 
A net was fixed at bne et\d upon the beach, while the other end was 
carried in bey€md the middle of the current of the river, and there 
fixed with a heavy ft one. Another net from the oppofite beach was 
then fixed in the fame way, at about fifteen feet above the former; 
which it accordingly overlapped about four or five yards. In this 
' manner the whole nets, fometimes ten, and at other times upwards of 
twenty, were fixed in the river in alternate pofitions, each running fo 
far acrofs as mutually to overlap one another) and as they had all 
ilones at -the bottom, and cork at the top, they rofe with the tide to 
their whole breadth or deepnefs. It farther appeared, that, upon 
fome occafions, the defenders had ftented nets acrofs the river from 
beach to beach. 

^tioy It was complained of, and eftabliihed by the proof, that one of 
the Marquis of Annandale's tenants had, in the fi&ing feafon, always 
kept a net ftented acrofs the arch of Annan bridge, at the head of the 
bridge pool, where the run of water is : That he, in the fame manner^ 
ftented his nets acro(s both the head and foot of another pool; and 
that he had ^xed leifters or poles in another arch of Annan bridge, 
• to prevent the fifh from running tip the river. It was alfo averred, 
and of which there was fome proof, that, in order to fear the fifh and 
deter them from coming up, a rope, with bones of horfes fixed 
thereto, had been ftretched acrofs the river. 

'Upon advifing memorials, the following interlocutor was pro^ 
tiounced : " Aflbilzie the dcfiender George Marquis of Annandalc 
** and his tutor, and aHb John Johnfton and the reprefentatives of 
" Bryce Blair, from the conclufions of the libel, fo far as concerns 
the caul or mill-dam dyke built by them acrofs the river of Annan, 
for fupplying with water the new mill of Milbie : And as to fal- 
mon-fifhing in the river of Annan, find. That although the Mar- 
** quis, the inferior heritor, and**his tenants, have right toufe all le- 
gal engines and methods for catching the fifh, conform to law an^ 
to theirpofleilion ; yet they have no right, either in time of adual 
*' fiihing, or at any other time, to ered any engine, or ufe any me- 
** thod, not for the purpofe of catching fifli, but for preventing or 
** obftruding them from pafilng up the river'^ and therefore finds, 
** That the methods ufed by them, of ftcnting nets acrofs the river, 
'' either reacfhing altogether from fide to fide, or overlapping each 
** other. in the manner mentioned in the proof, or ftenting them 
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acrofs the arch of Annan bridge, or of putting leiflers with long 
(hafts in the faid bridge, or ttie method of ftretchin? a rope in the 
river, with bones tied to it, are illegal methods, intended for pre* 
venting or obftruding the fiih from paiEng up the river j and are 
not only prejudicial to the iiiperior heritors, but deftrudlive of the 
fiQiings, and ought to be difcontinued in time coming.*' 


Both parties petitioned againft this judgment. The purfuers main- 
tained, I mo, That as falmon-fi{hings were inter regalia^ and thofe rivers 
in which it could be carried on flumina publica^ the right to the river 
and alveus thereof mud be veiled in the Crown: and as the Marquis 
of Annandale had no right from the Grown to cvtGt a mill-dam in 
this river, the fuperior heritors were intitled, as it interfered with 
their fifhings, to have it demolifhed* Did. voce Salmon-fifliing, v. 2. 
p, 360. L. 5. ff. de Divis Ren L. 7. \ 5. ff. tie Aquir. Rer. Dom. 
L. I. § 12. ff. de Flumin. ido^ They were, at any rate, intitled to 
demand, that, in terms of the enadment 16^, c. 33. there ihould be 
an opening left in the faid dyke as wide as poffible, and going as 
low as the bottom of the river, ^tio^ That the defenders fifhing, 
at the back of the mill-dam, which it was admitted they did with 
Jailing nets^ was a contravention of the above ilatute ; which " dif- 
** charges all fifhing at fuch mill*dam dykes with nets ilented or 
^* otherwife, or any other engines whatever.** 

The defenders^ in their ^ethionf maintained, That in. all the different 
ftatutes relative to falmon-fifhings, viz» 1469, c. 38. — 1489, c. 15. — 
1503, c. 72. — iS97» c. 261. — 1696, c. 33.~-i698» c. 3. — nets were 
mentioned as being legal engines; and in fome of them, nets/et or 
Jiented were particularly noticed. The prohibitions, in thefe Aatutes, 
as to the ufe of nets, were, that they fhould not be fet in forbidden- 
.time, fpr catching iht Jijb going up tofpawn, and the young fry on their 
way to the fea— by the a<St 1696, th^t they fhould not he Jiented at 
dam-dykes: and as thefe were the only particular reflridions that 
were exprefTed, every other mode of ufing nets, more efpecially where 
it had been immemorially pradtifed, was allowed* Falcon. 21ft Dec. 
1750, Robertfon contra Mackenzie. 1760, Sir William Dunbar contra 
Brodie, refpeding the £{hings of Findhorn^. 

^*^77a. ^^ ^^ ^^ ^^^ purfuers craving, relative to the demolition of the 
dam-dyke, the Court adhered : But, before anfwer jis to the propofed 
alteration, defired a report of neutral fkilled men, in what manner it 
could be made, with the leafl prqudice to both parties. As to the 
defenders mode of fifhing at the back of the dam-dyke, the Court 
alfo adhered : And as to what was craved by the defenders, adhered 
Jimp licit er. * 

# 

Lord Ordinary, Pitfour. 'For the Duke of Quecnftcny, Crefilif Armftrong. 

Ocrky Rojs. '-For the Marquis ofAnnandaley SoL H. DunJoj, Macgvagp BailKi. 


No. CXXIV, 

Not coll«aed. 


Nov. & Feb. COURT OF SESSION. 367 

» 


No.€XXIV. Nov. 22. 1771, and Feb. 2j. 1772. 

.ALEXANDER SPENCE, Purfuer ; 

CONTRA 

THOMAS SMITH, Dcfeader. 

^Process. — A fummons, it being fanSlioned by tbe praSice^ may be called 

upon tbe loft day of compearance. 

THOMAS SMITH, the defender's father, in the 1 750, had led an 
adjudication upon a bond againft Patrick Cuninghame, as ap- 
parent heir to Alexander Cuninghame, over certain fubjeiSls in Lin- 
lithgow. Alexander Spence, a creditor^ having alfo adjudged, brought 
an adion of reduction of Smith's adjudication, upon the following 

grounds : 

The decrees of cqnftitution and adjudication by Smith, being 
taken againft Patrick) the apparent heir, then abroad, required two 
diets of compearance, the one of fixty, the other of fifteen days; 
and from the warrants, it appeared that the fummons of adjudi- 
cation had been executed upon the 15th January 1750, tabled and 
called upon the 9th of June, before the induciavrert run; inrolled 
that fame day, called before Lord Milton Ordinary upon the 12th 
June; when decree in abience was pronounced in terms of the libeL 

The error of calling the fummons before the wri&rw were .expired, 
having, it is fuppofcd, been difcovered. Lord Milton's interlocutor 
was cancelled and fcored. The fummons was again called on the 
16th June, was inrolled in the next week's ^roll for the Outer-houfe, 
before Lord Haining; who^ on the 19th June, pronounced another 
decree in terms of the libel. 

Upon thefe fads, the purfuer, in iupport of his redudion of the 
defender's adjudication, ^/m^/^^; 

imo. The firft calling of the adjudication, before Lord Milton, 
the inducia not being elapfed, was irregular. The fecond calling, 
upon the 16th of June, was alfo premature. Not only muil both 
-diets of compearance, the fecond as well as the firfl, be free; but 
even upon the fuppofition that the 16th of June was the laft diet, 
yet as that was a Saturday, and as no fummons could be regularly 
called before the laft diet was elapfed^ the prefent could not regu- 
larly have been called before the 19th of June. Skene's , Form of 
Procefs, c. 5. Hope's Minor. Prad. t. i. § !• Stair, b. 4. t. 38. \ 2. 
Fount. 2d Jan. i€8o, Arbuthnot. Er(kine, b. 4. t. 1. § 36. Agree-- 
able to thefe principles, the uniform ftyle of every decree bore, 
that the fummons was called after elapfing of the days of compear- 
ance; which was better evidence of the pradice than a few rare 

inftances 
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■ inflanc^s of irregularity which might have occafionaily been com- 
mitted. 

ado 9 As the procefs had been originally fixed before Lord Milton 
as. Ordinary, no. other Ordinary had power to judge lA the caufe; 
fo that the interlocutor by Lord Haining was ultra virts, pronounced 
a non judice^ and confequently ^ood for nothing. The fummons 
having once been tabled and called iii Court, could not, its e£fe£): 
being executed, be called a fecood time. The very calling by the 
clerks made the adion a depending procefs. A judgment pro- 
nounced and figned carried it ftiH farthef , aild rendered it altogether 
incompetent to return to the clerk, or to transfer the caufe elfe- 
where. The cancellation of the interlocutor, pronounced by Lord 
Milton, rendered matters worfe. The Ordinary himfelf had not 
power to deftroy an interlocutor pronounced, figned, and ifilied; it 
was not here pretended that it had been done by his authority ; and 
it would be of the moft dangerous confequenccs, If the recoids of 

'Court, which ftiouM be prefervcd pure and entire, fiiould^ in this 
manner, be altered ot deftroy ed. 

The defender anfwere^d : 

ima^ The purfuer's doArinc, as to the neceflity of the day of com- 
pearance being elapfed before the fummons could be called, Was 
founded upon the rule of praftice, prior to the flat. 1672, c. 6, and 
1693, ^' ^^' relative to fecond fummonfes, or a fummons of continua- 
tion. When thefe ads were examined, it would be found, that a 
fummons at prefent had the fame effed as a fummons of continua- 
tron by the ancient pradice. The fummons of continuation was 
-accordingly of a peremptory nature, and might be called on the 
very day of compearance. The authorities quoted did not fufficiently 
difiinguifii betwixt fimple fummonfes and fummonfes of continua- 
tion : The decifion from Fountainhall mod probably related to foroe 
cafe of a fimple fummons prior to the ad 1672 ; and Lord Stair dated 
rather what was the pradice in his own time, than what was re- 
quired by law. The pradice at prefent was to call a fummons on 
the laft day of compearance ; and if <hat was to be held a nullity, 
many decrees would be overturned. 

ado, The procedure before Lord Milton, as the induci^ had not 
expired, was erroneous, 'dnd funditus null and void. It was in fact 
extrajudicial. The clerk had no authority to call, the keeper of the 
rolls no authority to inrol, and the Lord Ordinary no authority to 
decern. In the |)refent cafe, accordingly, as there was regularly no 
procefs, there was no proper record which could be altered or vi- 
tiated; and as it was evident there could be no criminal intention* 
•the fcoring of the proceedings, as they were equally unavailing 
whether fcored or not, was of no confequence. 

DiflTerent interlocutors were pronounced in' this cafe. -Upon the 
31ft July 1771; the Court fuftained the objedions to Smith's adjudi- 
cation as fufficient to annul it in totumj but^ upon advifing a reclaim- 
ing petition for Smith, with anfwers, the. following judgment was 

pronounced*: 

'' Suftaia 
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" Suflain the adjudication in queftion as a fecurity for principal *^^^' "• 
" fum, annualrents, and neceflary cxpences, to be accumulated at '"*' 
** the date of the decree of adjudication, and for the annualrents 
" of the fum (b accumulated after the date of the faid decree till 
^* payment/* 

Upon advifing a reclaiming petition for Spence, with anfwers^ on 
the 24th of February 1772, the Lords " were pleafed to remit to the 
** clerks of Court to enquire, whether fummonfes are in ufe to be 
** called the day of compearance, or not till the day after/' " When, 
** in anfwer to this remit, which the clerks underftood to relate 
merely ^o the pradice, they report, That the clerks are in ufe to 
call fummonfes on the day of compearance. They alfo take the 
liberty to obferve, That, according to their information, the queC- 
" tion was agitated fome years ago in a fumraons of fale of the eftate 
** of Forbes. The Ordinary was difEculted; but, upon adviiing 
** with the Court, the objection was repelled/' 

.Thereafter, upon the ajtb of February 1772, the following judge- Feb. 25. 
raent was given : *' Having advifed this petition, with the anfwers *^^** 
** and report of the clerks of Court upon the pradice, and confider- 
'* ing alfo that the calling before the Lord Milton as Ordinary, and 
iignature thereon, was void and hull, as being before the inducut 
were run ; they adhere to their former interlocutor of the 22d 
** November 1771, and in fo far refufe the deiGre of the petition; 
** but with this explanation, that the neceflary expences cannot ex- 
^* ceed the penalty in the bond/' * 

.Xord Ordmary, AucbenUci. * For SpencCy Lockbari^ G. WaUace. 

-, Clerki CamphelL For Smith* D, Amfiron^^ Cr^^ 
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5 A ABSTRACT 


ABSTRACT 


OF TH£ 


JUDGMENTS OF THE HOUSE OF LORDS, 

In the Cafes contakied in this Volume. 


No. vn. 


December 13. 1769. 


Lord Halkerttm contra James Scott. 


ORDERED and ADjuboED.Tbat the feveral interlocutors complain- Feb. 3. 
ed of be affirmed. There were feveral different points in this *77^ 
cafe appealed ; but they were all, with a flight variation, affirmed : 
AmJUthe queiUon relating to the peaalties was si^Bxmed JtPffilfciter. 


No. vm. 


December 14. 1769. 


Robert Wilhcbf ^c contra Jobn Anchterlony. 


Robert Wtllocb^ l^c. appealed againft the interlocutor of the 1 4th 
December 1769 aod 21ft of February 1770, in fo far as theiCoyrt had 
fu/iained t\it defence proponed by John Anchterlony againft payment 
of the fum of L. 4296^ as the balan<;e of t)|e jnterefl of the principal 
iiim of L« 5500, which was refting owing at the time of George Auch- 
terlooy's death. 

Jobn Anchterlony appealed from the faid interlocutor, which repelled 
the defence proponed by him againft payment of the L, 1 709 ."5:8; 
and faftained the defence proponed by the faid Robert WiJIoch, &c. 
againft payment of the Aim of L. 45 17, 15$. and intereft thereof 
claimed by him. 

The iudgment was as follows : 

** It IS declared. That the money received by George Aucbterlony, Mar. 30. 
** on account of intereft upon Charles Murray's bond to him on the ^^'^ 
** lands of Stanhope, ought to be imputed in difcharge of the intereft, 
'^ according to the order of time when the fame balance became due j 
^^ and after (atisfa&ion of all the intereft which was incurred before 
•* Martinmas 1742, the faid George ought to beconfldered as debtor 
** to Alexander, affignee of John Arbuthnot, for a proportional part 
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of the mon^y fo received by George, correfponding to the interdft 
of L. 550d. And it is further declared, That whatever money has 
been paid to the refporldenf, asaftd'for rhe intereft of the faid fum 
of L» 5500, from Martinmas 1742 to the death of Alexander, ought 
to be confidered as part of the perfonal eftate of Alexander ; and 
what has been paid to and received by the refpondent, for intereft 
accrued due upon the faid L, 5500, from the death of Alexander to 
the death of George^ ought to be confidered as part of t^he perfonal 
eftate of the faid George. And it is ordered and adjudged. That 
the interlocutors, fo far as they are complained of by the original 
appeal, hp reversed. And it is further ordered, That the caufe 
be remitted back to the Court of Seflion, to proceed therein ac- 
cording to the declaration herein before made. And it is further 
ORDERED, that the interlocutors, (o far as they are complained of 
by the crofs appeal, be, and the fame are hereby affirmed. 


it 


This judgment reveried the firft finding of the interlocutor of the 
Court of Seffion, of 14th December 1769. And hence it flruck only 
againfl the firfl branch of the title of the decifion, viz. " Arrears of 
intereft upon a debt fecured by adjudication, heritable and not 
tranfmifnble by teftament." The other points, which fupport the 
propofition maintained in the fecond branch of the title, were af- 
firmed. 


No. XX VU. March i . 1770^ 

. Francis Fouke contra ^Margaret and Elifabetb Duncans. 

Feb. 5. Ordered and adjudged, That the appeal-be difmifled, and that the 
'773- interlocutors therein coniplained of be, and are hereby affirmed. 

No.XXVIIL March 2. 1770- 

'David Ro/s contra Elifabeth Rofs. 

April IT. Ordered and adjudged, That the appeal be difmifled, and that the 
''^'* interlocutors therein complained of be, and are hereby affirmed. 

No. LIIL December 6. 1 770* 

jinna Bruce contra James Bruce-Car/iairs. 

« 

April 7. Ordered and adjudged, That the* interlocutors 21ft February and 

^77*- 29th November 1769, and fo much of the interlocutor of the 6th 

December 1770 as is complained of hy the original appeal, be, and 

the fame are hereby affirmed. 

The interlocutor of the 6th December 1770 was complained of, 

In fo far as it finds the purfuer has right to the liland of St ISilya- 

" nus, in virtue of the pofitive;prefcription.'' 

No. LV, 


4< 
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No.LV. December ^. ijjQ. 

Stewart Nkoljbn, coatra Mrs Ste^fort ISfkolfim. - 

Ordeeed and adjudgbd^ That the appeal W difmifliedy VkjA titbit th^ ^^ ^^ 
interlocutors thereia c<uiQ{>hwed of b^^iiid are hejrebj affisi^c^^ ^''^^ 

:No LXXVin. . ^ J^ehruary ip, 177K 

y^ftt^x ScQtt contra Qeorge StraUm. 

m 

Orderj^d and adjudged, That the appeal be difmifled, and that t)ie ^^t'S- 
'interlocutors*therein complained of be affirmed, with L. 60 cofls. '^^* 

'No/XCV. July 16. 1771. 

T'bomas Man/on contra yobn Angus. 


Ordered and adjudged, That the appeal be difmilled, and that the ^"^^ *2. 
'interlocutors therein comjdained of be, and are hereby affirmed* '^'^' 

No. GI. January 25. and Aaguft 2. I77-I'. 

Alexander Gerdon, l^c. contra James Dewar^ fjc^ 

Ordered and adjudged, That the appeal be difmided, and tbattbe Mbr^ 
interlocutors therein><:omplained of be, and are hereby affirmed. '^7^* 

» 

No. CXII. ^ November 27. i77i» 

Alexander Maclatcbie contr^Mary Brand. 

Ordered and adjudged, That that part of the interlocutor, 28th**"- *^- 
November 1771, complained of by the crofs appeal, be reverfed. '"*' 
And it is declared, that the purpofe for which it was offered, the deT 
<po(ition of Archibald Malcolm, oi;tght to have been received" as evi- 
dence and read. 


No CXVL December 7. I77i* 

David Tarkbill contra Robert Chalmers. 

t * 

Ordered and adjudged. That the appeal be difmlfTed, and that the Tcb. 12. 
interlocutors therein complained of be> and are hereby affirmed. '773* 
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No.cxxn. 


June 20. 1771, and Feb, 19. r^. 


•Ibbert Uasf contra Marquis of Tzoeedddle, 


^!^%il & Ordesso and aojddc^ed. That the appeal be difinifled, and that the 
'773- interlecutoFS herein eomplamed of be, and are hereby affirmed. 


.INDEX. 


I N D E X 


OF THE 


Principal Matters contained in the faregoin^Dzcmo^s. 


K 


A '^ 

/VcT OF ORACB. A debtor liberated Aipon 

the aft of grace, maj be again incarcerated 
iat the inftance of the fame creditor ; a pro* 
cefs of Cfffio^ bonorum being the proper re- 
medy. No. %• JVov. 17. 1769, PMoci con- 
tra Fulton^ - - - p. 6 
Adjudication. St. z66x, c. 62. Competi- 
tion of adjadicatioos. Formality and re- 
gularity of a decreet of conftitution, and of 
a charge to enter heir. Tlie pari pqffu 
preference of the ftatute i66i» c. 62. ap- 
plies to the adjudication of an Adjudication. 
No. 1*1^ Fib. 7. 1770, Mamtir/ contra. 2«- 
cbanan* • - . . p* 41 
Stock of the Royal Bank of Scotland, if 
adjudgable? No. 2o.Feb. 14. i*nx>^ Royal 
*Bank contra Fairbolm, - »p. 46 
Procefs of adjudication cannot be flopped 
or delayed by a multifdepoinding raifed by 
the debtor, who was doubly diftreffed lor 
•the debt adjudged for. No. 36. July 25. 
•1770, 7 bain contra Moncriif, ' - p* 99 
Effeft of objeftioBs to an adjudication in 
a^rankiQg. No. 99. July 31. 1771, Tyfon 
contra Cumngbame, - - p. 295 
An adjudication, where both thtpeuaiiy 
and termJy ftnhAii in an heritable bond 
were accumulated, found liable to the ob- 
jeftion of a pluris ptiiiio,Bnd reft rifted ac- 
cordingly. No. X04. Nov. 15. 1771, Pari 
' inontrz Cra^9 - - - P« 3^7 
Aliment. The rents of a froall fubjeft, the 
property of a wife feparated from her huf- 
iband, found to be an alimentary provifion 
to the wife, and not attachable by the huf- 
band*s creditors. No. 44. Nov. 14. 1770, 
Jamifon coTitxz HouJioUf - ^ p. 128 
Arbitration. A decxeet-arbitral pronoun- 
ced after expiry of the time limited in the 
fubmii&on and prorogation thereof, fet 
. afide. No. '14. Jan* %6. 1770, Donaldjon 
. contx% DonaU/on, - - P' 3^ 
Vidclnbibiiioti, No. 23. Stewart contra 
. tbi Earl^f/GaUoway, - * P- 55 
Reduftion of a decreet-arbitral attempt- 
cdy upon alleged falfehood in the decree. 
No. 91. June 2i. iJlifMetberington con- 
. tra Carlyle, ... p. 266 


Akjlestmevt. An atreftment nfed in 'the 
hands of the common debtor's debtor in 
this country, preferred to a prior atreft- 
ment at the market crofs of Edinburgh, 
pier and fliore of Leith, agaiaft the com- 
mon debtor's debtor, a Scotfman, and in a 
foreign country. Such arreftment, though 
held to be a habile mode of attachment, 
having been rendered inefteftual, by the 
foreign debtor's having, bonafide^ remitted 
the common debtor's effefts to him ; which 
being therefore no -longer in medio^ became 
liable to the ordinary diligence of other 
creditors. No. -30. Marcb 8. 1770, Scou 
contra Fluyder^ . . . p. 80 

Yide Banirupiy No. 37. Peten, lie. con-^ 
tt%:Sp§ir^ - . - p. ICQ 

Vide Special Property^ No. 57. jlrtbur 
contra Hafiit and Jamiifony - . p.. 165 

Vide^ai»i(rtf^/,No. 60. Jobnjlon ii CoA 
•quboun contra Fairboims Urufiets^ P- ^79 

Vide Competition^ No. 73. Rtid- contra 
Ronaldfon \3 Cuningbami^ - P* 213 

B 

B A NKR u FT*-. ^ruft-diJ^ofidon^^ArreJlmint^ 
The enaftment of the ftatute 1696, c. jp. 
not effeftual intra tirritorittm''^z truft- 
•deed by a bankrupt, for 4>ehoof of his cre- 
ditors, though reduced at home as falling 
under the ftatute 1696, found to be effeo- 
tual, and an^alid title in favour of the trus- 
tees, to apprehend the pofleffion of the ef- 
fefts of the bankrupt fituated in a foreign 
country— and in a competition betwixt the 
faid trufiees and certain non-acceding cre- 
ditors to the truft, who had arrcfted the 
effefts of the bankrupt fent home from a 
foreign country, both in the hands of the 
truftees and the mafter of the fliip— the 
tmftees preferred. No. 37. July 27. 1770, 
Piters f Bogli, and Marjball contxvL Spiirs, 
Etaciburn^ and Syme^ - - p. 1 00 
Truft-difpofition by bankrupts to cer- 
tain truftees for behoof of their creditors, 
reduced upon the aft 1696, c. 5..— Nob- 
accediil|; creditors ufing arreftments with 
the public banks» where the truftees bad 
lodged the bankrupt's funds^ preferred up- 
on 
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Oil their diligence. No. 60. Dec. 1 8. 1 770, 
Johnson and Colqubaun contra T!rufte$sfor 
Fairholms CrtiiiorSy • - - P* ^79 

Money having been advanced upon a 
communing and agreement, that an heri- 
table bond ihould be granted ; fuch fecn- 
rity, though within fixtj days of the grant- 
er's bankruptcy, not reducible Upon the 
aft 1696, c. 5. No. 77. Fth* 15- 1.771^ 
JMausfieldf Bmmisr^ aml^0» contra Cinrns, 

p. a 22 

The dipofitatipH of a bill of exchange, 

in fecurity of a former debt, falla under 

the ftatute 1696/ c. 5. No. 95. July z6. 

JTfi, Manjbn CQDtmAngujf - p. 280 

Affirmed upon appeal. 

The apprebenfion of a debtor, and his 
being in cuftody of the.meffenger upon a 
caption, held to be imprifonment wkhta 
the meaning of the ftatute 1696, c. 5. 
No. no. jybo. 23. 17719 Macadam contra 
Macilvjrakh, .* . • p« 3311 
Sill of exchaHge. Inhabile traafmiffiim 
of a bill, and an arrefter pceferred. No«. la. 
D$c. 19^ 1769, Gram conix^ CntUk/hamisy 

The privilege of an ooerous indorfee en 
A bill of exclMoige* No. .31. March low 
X770, Mansfield^ Humtntf amd Co. contra 
Macilmfin^ - - « P* ^5 

XovA XT MALA FiDBS. The defcncc of -ii^l 
na fidii not Tuftained in a procefs for alv 
ftra&ed mukure, but the defeadera found 
liable for a period even prior to citation in 
the aAion. No. aa. Fib% 15. 1770, Bruce 
ctetra fVilfottf - • P* 53 

Money found in the repofitories of a 
faftor. If bona fide intromiffion therewith 
^ves a legal title^of competttioo with cre- 
ditors? No. ^ March 13. 177^ Enm" 
mr Qontr^ Sincudr, « • p. 263 

SuROH^ROTAL* Ra-ele£tion or continuaUon 
of the Provoft of a Roiyal Burgh for more 
than two years— Afiioa for a general ac« ' 
' counting, and for a geaaral infpedion of 
the accounts of the eommoa good and re- 
venue of aliurgh at the inllance of private 
Burgefies, incompetent before the Court 
of Sei&on. No. 85. March 6. X771, Gf/- 
cbrifi^ ^c. contra Provo/l^ Magi/lratts, and 
Town Coumcii f^ Kinghorn^ - !>• 25J[ 


•Clause. Meaning of the term ** Htin and 

** Bairns,'' or « Cbildnn,^ in a coatraa 

of marriage.^ No. 5, Dtc^ i« 1769, Wil^ 

• fans contmWilfon^ ^ • p. I2 

A deed containing difpofitive words, held 

to be a difpofition, and not a teftament ; but 

. the words ** Means and eSeds, heritable 

^' and moveable,'* in ^faid deed, found in- 

fttfiicient to convey a proper heritable fub- 

jeft. No. 15. Jan. 26. 1770^ Browns 

contra Bower, ' • - P- 3>^ 

A general daufe of' Goods, geftri debts, 

*^ &.C. and all other -eSe&s of what natui^ 


or kind foever/' in a difpafition, held in- "^ 
fufficient to convey heritable bonds and ad- 
judications. No. 28. March 2. 17799 Rofi 
contra Ro/s, ... p. 71 

Affirmed upon appeal. 

Interpretation of claufes in a contrafi of 
marriage, containing a fpecial provifion, 
and providing the conqueft to the heirs of 
the nuirriage. No. 32. Jane 1^ 1770, 
CampMt'Contn Campbtil, - P- 87 

College. Conl^itution of the Univerfity 
of Glafgow. No. 51. Nov. 22. 1770, 
Liechman CQUXxz Trail, «- p 141 

GoMFRTiTlQir. lu a. competition between an 
adjudication and right of terce, the latter 
preferred. No. Z2. Jan. 17. 1770, ffo' 
milton contra Wood. - - P* ^7 

The eftate of a debtor, a minor, having 
been fold auSiore pr^tiare, the arrefter^ of 
Ihe price in the hands 4^ the paccbefera, . 
preferredmpoD tfaetr diUgeoce, to the ether 
creditors. No. 73. FA. $. <77*» ^^ 
eontra Ronaldjnn^ « ^ F* ^3 

Vide Arrefimesiit No. 30* Seoti cemxs 
Ftmyder^ - - - ^ p. 80 

CoMMiasioXERi'bF surpar. In an a&ioai for v 
kanring it dedared that the putfoer wa« 
duly eleded colkftor of the cefsw and was 
intided to the emoluments of the office^ . 
the whole Commtfioners of Supply of the 
county, n having aA intefeft, mufl becaU^ 
ed as parties* No. 79. Feb. 20« 17719 
Madennie contra Macbenmie^ - p» 233 

CoiiMOiiTT. Ia die divifioii of a cooMaenty, 
wheie the dominant tenements were in- 
cluded in a r«imi/o valvation^ theumiema- 
Tial payment of oefs is the proper mle for 
making the diviiion of faid cummlo, and 
thereby to afcertain the refpeftive intents 
of the dominant tenements dainuiw in the 
divifion— Such divifion of a cmmua valua- 
tion competent only to the CoBMsiflkaers 

' of Supply. No. 64. Jan. %%. 1771, DuAe 
^^eenjberry contra Jfohnftoth p-^ xpt 
A right of lervitude onrer a comaonty, 
not fuch an intereft as can autfaorile a ctt« 
vifionuponthe ftatute 169$, 6.38. No.ftx. 
Feb. 21. 177 ty Laurie contra $bc Duke of 
Hamilton, « •» • . p. 236 

Compensation. Not pleadable, upon tibe 
price of goods (old by a fafior.for his coOi- * 
ftituent, agaiinft the fiiftor's proper debt, 
/though the faAor- fells them in his own 
name. Na i6. Jan. 31. 1770^ Belches 
contra Jobnflon^ - - p* 55 

A creditor, to whom a fum of money 
was fent by his debtor, and rcesixBtd in or* ^ 
der to be applied to a particular purpofet 
not allowed, upon the bankruptcy of that 
debtor, to plead retentionr of the money, 
or to apply it in compenfation o£ his own 
debt. No. 24. Feb. t6. 1770, Stewart 
contra Bijfet, •> * - p* j8 

COKQJJ EST. In the fucceffion to a fifter, the 
fon of the immediate elder brother, as heir 
of conqueft, preferred to the filler's eldcft 

brother. 
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brother, the heir generd and of Uite« No. 

56. D$€. 7* 1770, Cutmgbams oontim Cn- 

^ftrngiamtp - -^ • p« 164 

A difponee, being neither altoquijuccef" 

furus^ nor liable fr^tceftione bereditatis, 

preferred as heir of conqu^ft to the heir 

of line. No. 74. Feb. 13. 1771, Sbort 

contT2, Sbortf - - - P» *'S 

'Courtesy. Tbe right of the hufband fuf- 
tained over lands which the wife had got 
bj a difpofitions but in which {he was aUo* 
qui fucctjfuray and held to have acquired 
pracepiione bereditaiis. No. 1x7. Dec, lo. 
1771, Pnmrofe contra Crawford^ p. 345 

Diligence. In what circumftances is a far- 
rier liable for the price or value of a horfe 
who died while under his charge ? No. 
1x8. Dec, xo. X77x» Burnet contra Claris 

P- 347 
•Donatio inter Virum et Uxorem, Though a 

confideration given, which, in fomexnea- 

fure, gave it die appearance of a tranfac- 

tion, yet being very much to the wife's 

prejudice, held to be revocable. No. 3. 

AW. 22. 1769, Stewart contra Mitcbel^ 

p. 8 

Implied revocation of a donation by a 

pofterior deed. No. 35. Juiy 24. 1770, 

Scott contra Scott^ - - P» 95 ' 

Debtor and creditor. Is a creditor bound 
de Jure to affign his ground of debt to a 
co»obligant, who, without having been 
called upon, before the term of payment, 
and in particular and unufual circumftan- 
ces, tendered him payment of his bond ? 
And is fuch<:reditor, fox; having refufed to 
aiBgn, liable in damages to the co«obligant? 
No. 108. Nov, 19. 1 77 1, Gtfr^i«^r contra 
^gnew, ^ . - p. 323 

E 

Eviction. In an aftion of damages upon 
the warranty, for the evi^^ion of an heri- 
table fubjcft, When is the evidion under- 
ftood to have taken place? — And afwhat 
period is the value of the fubjeft evided to 
be regai'ded, fo as to afcertain the amount 
of the purfuer*s claim? No, 9. Dec, 19, 
1 769J Hili contra Yeaman and Hoggf p. 23 

Execution of an inhibition, muft bear 
«« three oyeffes and public reading.** No. 
70. Jan, 25. 17711 GUiies contm Murray ^ 

p. 207 

Exhibition. In a procefs of exhibition ad 
dt libera ndrtrnf by a relation claiming under 
a remote anceftor, a proof of propinquity 
is required. No. 13; Jan, 20. 1770, Myd 
contra Gibb^ - - - P* *9 

One purfued in an exhibition, who de« 
poned, 1 hat, at defire of the maker, he had 
deftroyed the deed called for, but only af- 
ter the maker's death, found to have afted 
unwarrantably, and fubjefted in payment 
of a bequeft contained in the deed deAroy- 
ed. No. in. Nov. 23. I77i> li/ber con- 
tra Smitbf - - - P* 33^ 

F 

Faculty. Vide Provi/ioM to Heirs and CbiU 


dreu* No. 65. Jan. 23. 179X1 Chalmers 
contra Hamilton, - - p. 194 

FiAR. Where an heritable fabjeA was def* 
tined in a marriage contraft to the huiband 
and wife» in conjunft fee and lifereht» and 
to the heirs of the marriage, whom failingt 
to the heirs of the wife, the fee found 
to be in the wife, though the provilion was 
not gratuitous, but reciprocal, and though 
nothing elfe was given in name of tocher. 
No. 109. Nov. 2o. 177^, Sinclair contra 
Anderfon^ ... p. 328 

FiARs. The mode of ftriking the Sheriff!, 
fiars of the county of Haddington, and a 
redu&ion of them on the hesid of error, 
and as not in terms of the ad of federunt 
24th December 1 723, difmiffed. No. z 19. 
Dec. 10. 1 771, Knox contra Lmi;, p. 349 

Foreign. Efieft of the Lord Chancellor's 
certificate upon an Englifh commiiEon of 
bankruptcy in Scotland. No. 40. Aug, 3. 
1770, Coal/ion contra Stewart^ p. no 


GRoimDs AND WARRANTS. An adjudict* 
tion, proceeding upon z /pedal charge to 
enter heir to the predeceffor, who was not 
himfelf infeft in the *fubje&, reduced and 
declared null and void — Objeftiona to a 
•decree of conftitution. No. 43. Nov, 14. 

1770, Loeibart contra Sbiells, - p. zix 
Letters of general and fpecial charge, 

being warrants, not neceflary to be produ- 
ced after twenty years* No. 85. Feb, 28. 

1 77 1, Irvine contra Earl of Aberdeen, 

p. 247 

H . 
Heritable and moveable. Arrears of in^* 
tereft upon a debt fecured by adjudication, 
heritable and not tranfmiffible by tefta- 
ment^A difpdfition in truft, the purpofcs 
of which were only thereafter declared in 
a teftament, but for which there was a re 
fervation in the tnifti held to be a fufficient 
conveyance of heritable fubjefts. No. 8. 
Dec, 14. 1769, Willocb contra Aucbterlony^ 

p. 18 
Some alteration made on this cafe oipOn 
appeal. 

Vide Claufe, No. 15. Jan. 26. 1770, 
Brown contia Bower, . - P* 3 ^ 


Implied discharge and renunciation. 
The widow's claim ic- the Jus reli£l^^ If 
excluded by certain conventional provifions 
in the marriage contra£t ? No. 59. Dec, 
12. 1770, Tod contrz IVemy/s, - p. 174 

Inhibition. EfFeA of a fubmii&on and de- 
creet-arbitral upon an inhibition raifed up- 
on the dependence of the aftions fubmitted, 
but in which no notice was taken of the 
inhibition. No. 23. Feb. 16. i^joi Stewart 
contisi the Earl of Galloway, • P* 5^ 

Irritamct. The irritancy in a feu^ontra£^, 
ob non folutum canonem, not incurred ip/o 

5 C Jurtf 
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jure^ and capable of being purged before 
declaration. No. 43. Abv. 14. 1770, Lo^i(. 
bari contxz SbieJls, - . p. X2i 

JuiasBiCTioN. Jurifdidion k&,^ 20th Geor 
II. c. 43..«-.BQrgh of baronj erf Kilmar* 
nocky If independent of the Baron ? No. 
90. June 13. 1771, Gro^ 'contra Reidf 

p. ^66 
Jus RELiCTiE. Power of the hufband over 
the goods in communion, does not autho- 
rife him to execute a deed, with the evident 
defign of difappointing the relid's legal 
claims. No. 114. Dec* 5. 1771, Serlies 
' contrz Robertjon^ • - P* 33^ 

K 

KiRK-PATRiMOKY. Superioritj of Biihops 

lands— Prefcription— Heir and fingular fuc^ 

ceflbr— Non-entrj duties. No. 97. June 

13. and July 25. 1771, Spottifwood contra 

Srafer^ - - .p. 289 


Xegact. Legacy, of which the term of pay- 
ment is fnfpendedy Whether it veils upon 
the death of the teftator, or at the term of 
payment ? — A bequeft to A^ and if he dies 
^thout male-ifiue to B, Whether a fubfti- 
tudon or conditional inftitution? — Upon 
the failure of ^without iflue-male, Is a 
fervice aeceflary to veft the right m B f 
No. 27. March x. 1770, Fouie conttz Dun^ 
eans^ - - - - p. 64 

Affirmed upon appeal. 

Handatort. Whether liable to account for 
the intereft of his conitituent's money lying 
in his hands, while in the courfe of making 
payments for him in the management of 
his affairs? No. 33. June 15. 1770, Dun^ 
ning contra Carmicbael, - P« 91 

'MaKdate. Vide Dilfgence. No. Il8. Dec. 
zo. 1771, Burnet contra Clarif - p. 347 

Marriage. A male under the years of pu- 
pillarity incapable of contrading a mar- 
Tiage-«£ffe6l^ of cohabitation after the years 
of pupillarity are expired. No. 17. 1770, 
Jobnflon contra Ferrierf - P« 1 30 

MARRiAGR-BROKAGe. Obligation contra bo^ 
nos mores, aod not afiionable. No. 21. 
Feb. 14. 1770, Tbomfon contra Afantai//, 

p. 50 

Member of vaxliakue^t. ReduAion of a 
decree of divifion of valuation, by which a 
freeholder's qualificatian was reduced be- 
low L. 400 Scots, found to be a fufficient 
ground forftrikitig him off* the ro]l, though 
. he had been upwards of four months inrol- 
Icd. No. 75. Feb. 14. 1771, Hope^Weir 
contm Bruce, - ^ - P- 2x7 
Infeftment taken in virtue of a claufe of 
union and difpenfation in a Crown-charter ; 
and an objedion to a freeholder, on that 
ground, repelled. No. 76. Feb.i^. 1771, 
Heron contra Syme, - - P- ^19 

Minor. A difpolition of heritage, granted 


•gratuitoufly by a minor in appareilty,' ani 
without titles eftabliihed in his perfon, re. 
duced.. No. II. Jan. jj. 1770, Lindfay 
conxxK Enving, • - . p. 26 

N 
NoN-EVTRT. Non-entry duties— Compofi* 
■tion of a year's rent — Mode of compadxig 
the fame ; and legal 4edudions therefron. 
No. 67. Jan. 23. 1771, Magiftratet of In* 
mernejs contra Duff, • • p. 200 

O 
Oath. — ^Vide Exbibiiion. No. iii. N09. 
23. 1771, Fi^r contT^ Smith, p. 332 

P 

Part and pertinent. Seat 4n a churcht 
not exprefsly conveyed, goes as part and 
pertinent of the landed eftate. No. 49. 
Nov. 21. 1770, Peden contra the Magtf^ 
trates and Tjown Council of Paifley, p. 139 

Passive title. If incurred, by accepting a 
general difpofition burdened with payment 
of debts? No. 58. Dec. 12. 1770, Mar.* 
tin contra Grahame^ - - P' i?^ 

Patronage. Jus devolutum. When incur* 
red? No. 42. Aug. lo. 1770, Prefhytery 
4)f Paifley contra Erjkine, - p< < > 5 

Personal and transmissibIe. A tack for 
5 7 years, fecluding affignees and fubtenaati, 
not adjudgable. No. 48. Nov. ai. 1770, 
Cuningbame contra Hamilton - P* ^3^ 

Poor. . The parifh, where the pauper has 
bad his refidence for the laft three years, 
liable for his maintenance. No. 54. Dk. 
C.-^fjo, tartfh of Mutton contra Parifh of 
Coldftrtam, - - - P» '55 

PrEcbpt of CLARE CONSTAT. An infeft- 
ment taken upon a preceptof elare conflat, 
to the next h^ir of the perfon laft feiled in 
iifereni, and to hia fon in fee, erroneous ; 
and an adjudication led againft the fon, as 
vefted in the eftate upon chat title, reduced. 
No. .34. July :2o. 1770, Unlay contra 
Morgan, — - - ?• 9* 

Pbescription. The right of fuperiority of 
lands held by an erroneous tenure, being 
found to be eflabliflied by prefcription in 
the Grown*— The right to the feu-duties 
found to be vefted in like manner in the 
Crown ; and the vaflal accountable for a 
retrofpe&ive period of forty years. No. 
17. Feb. I. 1770, Diie ofBuccleugb contra 
the Officers of State^ ^ • P* 3^ 

An infeftment in fee-fimple, upon a pre* 
cept of dare conflat, in the fuperiority of 
lands contained in a deed of entail^ with 
poffeffion maintained of faid lands for fortj 
years, but which, quoad the property 
thereof, had been origmally acquired upon 
a different titlci visL. the right of apparent 
found fufficient by prefcription to work off 
the limitations of the entail, and to efta* 
blifli a right both to fuperiority and pfo- 
perty in rce-fimple. No. 53. Dec. 6. 177c, 
Bruce contra Bruce, - . p. 150 

Affirmed upon appeal. 

An 
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An heritable fight to teindS) If aapiired 
by the poiitive prefcription ? No. 92. 
yune 22, 17719 Sinclair contra Sinclair, 

p. 269 

An adjudication being led againft two 

•diftinA fubje£ts, but no infeftment taken, 

fo that it remained a perfonal right, and 

'pofleifion maintained only upon one, the 

right to the other found to be cut off by 

' the negative prtfcripdon. No. 38* jiug. 2« 

iJJOy Robirt/on contra Robert/on, p. X05 

An obligation to execute an entail cut 

off by the negative prefcription. No. 1x5. 

Dec. 6. 1771, Fiirtetfield contra Porter^ 

\field, • . • • p. 340 

S^inquennial prefcription of the a& 
1669,^ c. 9, pleadable by the cailtioner of 
the tenant. No. 87. March 7. 1771, 
Dtf^ contra Innes, - - p. 259 

Triennial prefcription applies to debts 
contraded in England. No. 80. •/>&. 20. 
1771, Kerr contra Earl of Home , p. 234 
■Promissory note. Aftion of recourfe not 
^competent againft the indorfer of a pro- 
miffory note. No. 71. Jan. 25. 1771, 
Greig contra Green, - - p. 209 
Process. The purfuer of a divorce for adul- 
tery muft condefcend fpecially upon the 
perfon with whom the crime is fuppofed to 
have been committed. No. 26. Feb. 21. 
•1770, Ntcolfon contra fficolfon, * p. 62 

Aftion for regulating the hours of work- 
ing^ &c. of journeymen taylors, incompe- 
tent before the Court of Seflion prima in* 
Jlantia, No. 46. Nov* 17. 1770, Journey ^^ 
men ^Taylors contra the Corporation, p. 133 

A fuperior^ claiming right to the vaf- 
fal*s forfeited property, in virtue of the 
Cian'OBf bound, quam primum, to declare, 
either to take the burden of the debts af- 
feding the fame, or to allow the eftate to 
'be fold for the creditors payment. No. 8 4* 
Feb. 28. 177 1 9 Countefi of Sutherland cpn^ 
trz Creditors of Sieibo^ - p. 246 

A fummons, it being fanAioned by the 
practice, may be called upon the laft day 
of compearance. No. 124. Nov, 22.1771, 
Feb, 25. 1772, Spence contTZ Smithy p. 367 

Vide Commijfftoners of Supply. No. 79. 

Mackenzie contnl Mackenviie, - p* 233 

Proof. Oath of the wife competent to 

prove furnifhings made to herfelf or the 

family. No. 66. Paterfon contra Taylor, 

p. 199 

A promife, though alleged to be made 
intuitu matrimonii^ not proveable by wit- 
neffes. No. 72. Jan. 29. 17719 Millar 
contra Angelo Tremamondo, - p. 211 

Parole evidence incompetent to reftify 
a miftake in the record of judicial proceed- 
ings. No. 70. Jan. 25. 177I9 Gillies con- 
tra Murray, - - p. 207 

Dired truft not competent in terms of 

the ad 1696, c. 25. to be proved by wit- 

nefies. No. loo. July 31. 177X9 Jllifon 

contra Forbes, - - P* ^99 

Provision to heirs and children. No. 


65. Jan. 23. X77X, Chdlmcn contra /&i 
milton, m - - • P- '94 
Public officer, Stat. 1696, c. 26. In the 
eleAipn of a parochial fchoolmafter, heri- 
tors who, by their title-deeds, are liable^ 
in payment of cefs and pariih burdens^ have 
a title to vote, whether their lands (land 
feparately valued in the cefs-roll or not— 
Tiie liferenter, in the right of voting, pre- 
ferred to the fiar. No.-96. July 18. X77X, 
T^ofbaci contra Smart, - p. 286 


Rbcompence. a velTel on a trading voy- 
age hieing captured, the failors intitled to 
wages pro rata itineris. No. 82. Feb. 22* 
J J J I, Ro/s contm Glasf or d, - p* 239 

Removing. Wambg, If neceflary, when 
the tack bore a claufe to remove without 
it? No. 69. Jan. 24. X771, EarlofEglin^ 
ton contTZ Fulton, - - p. 205 

Reparation. Officers of Excife not au- 
thorifed, in virtue of a writ of affiflance, , 
to make a forcible entry, for the purpofe 
of executing a poinding in implement of a 
decree of the Juftices in an Excife matter ; 
and found liable in damages for having 
done fo. No. 47* Nov.ig. 1770, Sinclair 
contra Macfarlane and Cargill, p. 135 
Breach of promife of marriage, and in 
juftification thereof, writing an injurious 
letter. If relevant to infer damages ? No. 
62. Dec.%1. 1770, Jobnflon contra P^y, 

p. 188 

A8:ion of dchmztion^^Libellus famofus^ 

"-^Veritas convicH non excufat. No. 103. 

jlug, ID. 177 1 9 Hamilton contra Rut her- 

ford, Vc. - - - p. 308 

Where. one wrote a private letter, ac- 

cufing ah inferior pod mailer to his fupe- 

rior of roalverfation in c^ce; the fame 

held to be an injurious libel, and aSion- 

able, the accufer having declined to make 

good his charge. No. 107. Nov. 19. 177X1 

IVarrand contra Falconer, - P- 3*3 

Retention. Vide Compenfation. No. 24. 
Feb. 16. 1770, Stewart conttz Bijfet^ P- 58 

Right of propektt in water. By 
the grant of a lake, not only the water, 
but the folum or alveur thereof, is under- 
flood to be conveyed— The proprietor of 
a lake, in a queftion with a conterminous 
heritor, who has fervitudes thereon, is in- 
titled to have the extent of his faid boun- 
dary afcertained by fixed and certain march- 
es. No. X. Nov. 10. 1769, Dick contra /i&e 
'Earl of Abercorn, - - p. 1. 


Sale. Lands being expofed to fale, and the ar- 
ticles bearing, that the purchafer was to ac* 
cept fuch progrefs as was to deliver, and to 
be debarred from objeding on that account, 
found to be an effedual fale, though the 
progrefs -was defe&ive. No. 4. Nov* 24. 
'17691 Rowands contra Cochrane, p. 10 
A§. alienation of land^ qualified with a 

back* 
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baok-bond, Wlielher to be beld'a fair fide, 
or right lit fecarity? No. 88. March 7. 
1771, Boyd contra SUtl^ - p. 260 

Error iif preiioy a fuiBcient groand to 
void a contraA offak. No. loi* Jiug. 8. 
X77I9 Sword contra SincUurs, p» 307 

'*Salmon«fishing. Penalties, in the cafe of 
the falmoaiidiiog of Nor^ Eik, refofed* 
No. 7. D^c. 13. X769, Halkirton contra 
Scott, - • . .. • p. 16 

Affirmed upon appeal* 

Limited interpretation given to 1^, grant 
of iairoon-fiihing. No. 41. Aug. 7. 1770, 
Sinclair contra Murray, » P* ^'S 

Regulation of the falmon-^fking upon 
the Annan—- Demolition of a miU-dam 
• erefted by an inferior heritor refufed— ^ 
The ftenting of nets, either entirely acrofe 
the river, or placed alternatdy from fide 
to fide, but overlapping one another, fo as 
to obftrud the fiih from getting up, found 
to be illegal and prohibited-P*The placing * 
of other engines or contrivances, which 
frightened and deterred the fifh from co- 
ming up the river, likewife prohibited. No. 
123. iVbv. 19, 1771, Feb. 2i. 1772, Duke 
of ^ueenjberry QontnL Marquis of Annan- 
daUf - - • - p. 364 

iSECtP&STRATiONk Of rents awarded upon 
the applicaticMi of the truftees of the pro- 
prietor of the eftate deceafed, though op- 
pofed by the heir, who had brought a re- 
dudion of the truft-deed. N. 6. Dec^. 

1769, Earl of Hyndford contra Dickfon, 

p. 14 
Service. Vide Legacy* No. 27. March 1. 

1770, Fouke contra Duncans^ - p. 64 
Sekvituoe. Attrition to the fmithy of a 

barony. No. 6i.2)^r. i8. 1770, Ytaman 
contra Crawford, - • p. 186 

Society. Powers of management veiled in 
the ading and furviving partner of a com- 
pany. No. 105. Ncn. 15. 1771, Grant 
contrz Chalmers, - - P- 318 

Special propertt. A merchant abroad 
having configned a cargo of goods to his 
correfpondent at home, and having tranf- 
mitted him the bills of loading, the con- 
iignees found to have a fpecial property 
therein, or right preferable to the diligence 
of other creditors, to the extent of the 
payments they had advanced, and the obli- 
"gations they had come under for the con- 
iigner, at the date of the competing dili- 
gence — Such right of fpecial property ex- 
tends not to tht Jhip or the overplus of the 
ihip's provifions and florts s and an ar red- 
men t ufed by the owner's creditor in the 
hands of the (hipinafter, found fufficient to 
attach thefe fubjeds — But the faid arreft* 
ment found to be inept and infufficient to 
^attach the freight, both of the goods con- 
iigned, the property of the arrefter's debtor, 
and of feparate goods on board, the pro- 
perty of other perfons. No. 57. Dec, 12. 
1770, Arthur contra Najlie and Jamiefon, 

p. 165 


StATUTK* In&(r{»etalion tff, and efieft given 
.to a. public llatute.. No. zo6. ^otu 19. 

. 1 77X9 Burgh of DumiartqnciHiXxz Ciiy of 
Glajgowp m • . P* 3^9 

Substitution. Vide Legacy. No. 27. 
March I. 1770, Fouie contra Duncans, 

p. 46. 

Successiom* The htira of the difponee, 
though he predeceafisd the difppner, pre- 
ferred in the fucceffion to the difponer's 
other neareft heirs. No. 52. Nov, 28. 
1770, Cat^phell contrz Conceits, p. 147 

Superior akd vassal. I^iidfi held i>f a 
fubjeft-fuperior being forfeited and annex- 
ed to the Crown, the faid fuperior is not 
intitled, upon an entryv to demand from 
the Crown's donatory, or truftee for the 
Crown's behoof, the compofition of a year's 
rent. No. 121. Dec. 21. 1771, Duike of 
Gordon contra Commijjiontrs of forfeited 
EJlates, - - - - p-356 


Taok. llie termination or i(h of a tack 
which w^s indefinite, being granted to the 
tenant and.his heirs, If effe^ual againft iin- 
gular fuccelTors? — KfFe^ of acquiefcence 
in, and homologatioa.of, that right. No. 
*]%. Feb. 19. 1771, Scott contra Straiion, 

p. 225 

Affirmed upon appeal. 

If, in a uck for 57 years, an ezcluiion 
of ai&gnees excludes atfo fubtenants'? No. 
50. Nov. 22. 1770, Trotter ^owtxz Dennis^ 

p^ 140 
Tailzie. The proprietor of an eftate ha- 
ving duly executed an entail in his own fa- 
vour as liferenter, and to his fon the infti- 
tute as fiar, with a fubftitution of heirs, 
and the deed having been recorded, and an 
inveftiture expede thereon — The faid life- 
renter and fiar cannot, by their joint aA, 
alter or revoke the entail to the exclufion 
of the fubftitute heirs. No. 101. Jan. 25. 
and Aug. 2. 177 1> Gordon contra Dtwar, 

p. 300 
Affirmed upon appeal. 

Effect and interpretation given to a claufe 
of devolution in a deed of entail. No. 1 22. 
June 20. 1771, and Feb. 19. 1772, Hay 
contra Marquis of Tweeddale, - p. 360 
Affirmed upon appeal. 
Teinds. Objefbions to the formality of a 
report of the fub>commiffioners for the va- 
luation of teinds, and that the fame Was 
loft by derelidion, repelled. No. 19. Feb. 
14. 1770, Pringle contra Officers of State, 

P 44 
Whether teinds, called the Bifhops^vAr- 

ter-titbes, in the biihoprick of Argyle, are 
to be confidered as free teinds, and fubje& 
to allocation in augmentation of ftipend, 
before teinds to which the proprietors had 
heritable rights? No. 29. Matxb 7. 1770, 
Officers of State and Earl of Breadalbane 
contra Campbell, - - p- 74 

In a valuation of teinds. Whether cer- 
tain- 
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tain deductions from the rental are (o be 
allowed ? No. 93. June 26. 177X9 Kincaid 
contra Tork Buildings Company ^ p. 274 
In a procefs of valuation oi lands let at 
an advanced rent, payable in futurty — the 
tack-dutj9 payable when the adion is raifed 
and proof taken, held to be the trne rental. 
No. 94. July 3. 1771, Dalrymple contra 
E.arl of Kglinton^ - - - P- *77 
A decree of locality, in refpeA it had 
been pronounced in abfence, and that an 
error had been fallen into, and a wrong 
done, reduced. No. X13. Dec. 4. 1771^ 
Dunlop contra the Earl of Stair^ p. 335 

Tenor. What is fufficient evidence for pro- 
ving the tenor? No. 98. July 26, 177 1, 
Ntmmos contra Sinclair, - p. 292 

TiTLB TO PURSUE. Objcfiion to the title 
of a purfuer of a ranking and fale, remo- 
ved by the concurrence of the party ha« 
ving intereft. No. 68. fan. 24. Waddel 
contra Laurie, - - p. 20s 

An a&ion fuftaiaed at the inftance of a 
majority of private individuals, who had 
united themfelves, for religious purpofes, 
into a fociety called the Antiburglnr J^o<^ 
date Congregation of Dundee. No. 1 20. 
Dec. 13. 1 TTif fVilfon contra Jo6f on, p. 354 

Tu TOR AND PUPIL. Thc Court retufed to 
authorife tutors to ad upon the failure of 
a fne qua non, but apointed a fador loco 
iutoris. No. 63. Dec. 21. 1770^ Donalds 
font. Petitioners, • • p. 190 

A tutor, who obtained, in his own name, 
a leafe of fubjefis formerly held by his pu- 
pil, but which had been acquired after the 
former leafe had expired, and when the 


papil had become of perfefi age, found not 
accountable for the profits. No. 106. D^c. 
7. 177?^ Paribill coaiT^ Cbalmen, p. 344 
Affirmed upon appeal. 

W 

WarIIAVX>IC£. Incurred only by eviaion. 

No. ^3. Feb. 26. 1771, hig^is contra jin- 

flrutber, - - - - p. 243 

WiTKEss. Objeftion to witnefles, that they 
were aunts to the purfuer, repelled. No. 
23. Jan. 20. 1770, Boyd conU^ Gibh, p. 29 
Is the adulterer a competent witnefs 
upondthe part of the purfuer in an a£tion 
of divorce ?^Can a negro flave, not a 
Chriflian, be received ? — Objcftion of re- 
lationfliip — Proditio tefiimonii-^zni agen- 
cy. No. 55. Dec. 6. 1770, and ]une 21. 
1771, Nicolfon contra l^icolfon, p« 138 
The two^r^. points appealed and affirmed. 
Objeftion of partial counfel fuflained. 
No. itl. Marcb 27. 1771, Maclatcbie 
contra Brand, - • - P* 334 
Reverfed upon appeaL 

Writ. A writing, neither in terms of tlie 
aft 1681, c. 5. nor holograph, infufficient 
to confiitute a bargain as to heritage, 
4iiongh the fubfcription was acknowledged. 
No. 25. Feb. 16. 1770, Muir contra WaU 
lace^ - - - . - - p. 60 
The depofition of an inftnimentary wit- 
nefs, who deponed non memini as to his 
knowing the granter, and having feen her 
fubfcribe, not fufficient in terms of the fta- 
tute i68i| c. 5. to void the deed. No. 
39. ^ug. 2. 17 7c, Toung contra Glen^ 

p. 109 
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